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FOREWORD

Winter goes and spring comes, sunrise and moonset, the repeating cycle of
nature, the advance of space and time create the trajectory of human history. To
conclude experiences, to face history, to look for the law of evolution of creation are
the manifestation and crystallization of human wisdom. The saying: “histories make
men wise” has its own truth.

Since the return of Macao to China on 20" December 1999, the 5" Legislative
Assembly Election of Macao was held in 2013, which is the first election after the
increase of seats of the Legislative Assembly. It is of great political significance and
is an important step in advancing constitutional development of the MSAR. The
election took place smoothly and the result also proved that Macao residents have
the ability to take care of matters within the scope of its autonomy. However, we
have to admit that certain technical and management problems still occur repeatedly.
Regarding these institutional problems, it is believed that people of Macao do have
the wisdom to resolve them completely. “Don't forget past experience, it is a guide
for the future”. If it fails to find the solution from the roots, with the increase and
accumulation of various complex factors, society might pay a higher price in the
long run, just as the saying goes: “Though the way be short, one can never make to
the destination if he/she does not move on. Though a matter be trivial, it can never
be accomplished if one does not work on it.”

2013 is a year of heavy workload for the Commission Against Corruption
(hereinafter the CCAC). Such burden is not caused by the increment of the number
of cases, but the scope of cases involved are getting more and more professional with
more and more areas concerned, while the demands and expectations of the citizens
towards the CCAC are getting higher and higher.

In terms of investigation of corruption in the public sector, the number of reports
received and cases commenced for investigation are similar to 2012. According to
the cases disclosed, the main violations, as before, are accepting bribes for illegal
acts, abuse of power and forgery of documents; moreover, situations of breaching
the obligations of public servants or poor management leading to the harm of public
interests is also quite common. Thus it shows that there is still room for public
servants to improve their awareness on dedication to their duties and impartiality in
law enforcement.
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With regard to the private sector, the reports the CCAC received are still
focused in a few areas: employee violated the rules of the company to receive illegal
rebates and management company made up false prices or forged documents during
procurement of equipment or acquisition of services. Although the number of reports
received has increased significantly, due to the restrictions of law, some cases did not
fall into the scope of jurisdiction of the CCAC after the preliminary investigation
and were subsequently archived or transferred to other law enforcement agencies
for handling.

On the ombudsman front, the CCAC received a record high of nearly over 600
complaints last year. Together with the number of cases that were brought forward
from 2012 and the re-opened cases, the CCAC had to handle nearly 1,000 cases
throughout the year. The areas that the citizens are dissatisfied with and complained
about are still involving the people’s livelihood, mainly focused in areas such as
public works, traffic, law enforcement, education policy as well as poor management
and unfairness of public servants. It can be clearly seen that the awareness of the
residents in defending their rights and interests is significantly enhanced. When
coming across unreasonable decision or decision that violates the law or regulation,
instead of remaining silent as they would do in the past, they are now taking the
initiative to file a complaint to the supervisory department, resulting in the evident
improvement of the quality of the complaint as well.

Why do the residents constantly complain about the government departments?

Delay and inefficiency in handling matters, being rigid and inflexible, red tape,
obstinately adhere to laws and regulations, inconsiderate and not amenable to reason
are all tight knots of modern bureaucracy. Public service management is about “good
governance”, which must comply with four criteria: strict legislation, justice and
probity, high efficiency and excellent service. If the entire administrative system
can abide by these four principles, mistakes and improper decisions will very likely
be reduced and the number of complaints will also decrease. “The virtue of ruler is
seen in good governance, and that of government in the nourishing of the people;
good virtue, utilization of resources, improve people's living condition”, the ancient
wisdom is applicable everywhere.

Some of the problems that were disclosed and pointed out in the past by the
CCAC remain unsolved. With new problems overlapping the old ones, even the
supervision department felt helpless. Handling complaints, promoting the system
construction of all aspects, and correcting illegal, improper or unreasonable decision
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or measure have been the working guidelines and policies of the CCAC for long.
The philosophy of upholding the rule of law, striving diligently in carrying out
its duties as well as adhering to integrity, professionalism, efficiency and people-
oriented rationale should be the core values of the public service management
system. The essentials of performing official duties should be “swift”, “accurate”,
and “consistent”. A saying goes: “All matters in the world begin with smallness
which can hardly be perceived, yet they have the potential to develop into something

rather serious and incurable”.
March 2014

The Commissioner Against Corruption
Fong Man Chong
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CASE PROCESSING SUMMARY
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PART I
CASE PROCESSING SUMMARY

I. Number of reports

In 2013, the Commission Against Corruption (CCAC) recorded and followed
up 896 complaints/reports (among those 22 were uncovered by the CCAC through
proactive approaches and 6 required assistance requested by other law-enforcement
agencies overseas), throughout the year, a total of 1,523 cases were handled (896
recorded cases and 627 cases that were brought forward from 2012 or temporarily
archived before). There was an increase in reports/complaints last year when
compared with the 852 recorded in 2012.

Last year also saw a growth in administrative complaints, a majority of
them relating to livelihood issues while some complaints are concerned with the
recruitment in the public sector; it is claimed in a number of complaints that the
recruitment procedure is illegal, unfair or circumvents the requirements of the law,
which in turn damaged the rights of the candidates. Other complaints covered a
wider range of professional disciplines, in view of this; supervisory bodies must
continuously upgrade their knowledge in order to deal with new challenges that
come up in their work.

STATISTICS ON CASELOAD (2009-2013)

1000 923 - 452 896
800 681
600
400
200
2009 2010 2011 2012 2013

When handling the complaints, be they of criminal nature or about
administrative illegalities, the CCAC always strives to perform its supervisory role
in accordance with the law independently. The CCAC pledges to investigate each

case in impartial manner and to abide by “supervision on integrity”, “supervision on
law-enforcement” and “supervision on effectiveness”.
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NUMBER OF CASES RECORDED FROM 2010 TO 2013 (CLASSIFIED BY TYPE)
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Among the 896 cases recorded in 2013, 22 were uncovered by the CCAC
through proactive approaches and 6 required assistance requested by other law-
enforcement agencies. The remaining were all reported by citizens, including 484
complaints lodged by identified complainants or those willing to provide personal
data, 372 anonymous complaints or those requesting anonymity and 12 referrals

made by other bodies.

STATISTICS ON CASES RECORDED FROM 2011 TO 2013

(CLASSIFIED BY SOURCE OF CASES)
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Cases requiring assistance 13
Cases uncovered by CCAC
through proactive approaches 5
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In 2013, mail (correspondence) and telephone were still the main channels
for residents to report cases to the CCAC, through which 603 cases were lodged,
representing 67.3% of the total number of cases received in 2013; the complaints
lodged in person reached 154, representing 17.2% of all the cases received.

STATISTICS ON CASES RECORDED IN 2013
(CLASSIFIED BY REPORTING METHOD)

f Proactive approaches \

Fax, 5 adopted by CCAC, 22
0.5% 2.5%

|

In person, 154
17.2%
Phone, 335 Letter, 268
37.4% 29.9%

STATISTICS ON CASES RECORDED FROM 2011 TO 2013
(CLASSIFIED BY REPORTING METHOD)

E-mail, 112
125% —m

Reporting method 2011 2012 2013

Number  Percentage Number Percentage Number Percentage

Letter 255 317% 273 32.0% 268  29.9%

Phone 235 292% 229 269% 335  37.4%

In person 197 245% 187  219% 154  17.2%

E-mail 106 132% 149 17.5% 112 12.5%

Fax 6 0.8% 8 1% 5 0.5%

Pr;j‘g;it;’g %l;pé%zhces 5 0.6% 6 0.7% 2 2.5%

Total 804  100% 852  100% 896  100%
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II. Case Processing
Among the 896 cases recorded in 2013, 81 cases were not pursuable due to the
fact that they fell outside the jurisdiction of the CCAC or the information was not

sufficient, representing almost 10% of the total number of cases recorded in the year.

CASES HANDLED IN 2013

Type of cases Number Percentage
Filed for investigation 782 87%
Pursuable cases
Handled by informal methods 33 4%
Cases not eligible for handling 81 9%
Total 896 100%

Of the 896 cases recorded last year, 292 criminal cases and 604 administrative
complaints' were eligible for preliminary investigation. Regarding criminal cases,
investigations of 236 cases were completed by December 2013 (including some of
the cases that were brought forward from 2012 for follow-up). Those cases were
referred to the Public Prosecutions Office or archived accordingly.

On the ombudsman front, a total of 604 cases were filed for investigation in
2013. Together with the 355 that were brought forward from 2012 or temporarily
archived before, the CCAC had to handle 959 cases in 2013, 510 of which were
completed and archived. The departments being complained against in over 220
cases adopted improvement measures or accepted CCAC’s recommendations on
rectifying inappropriate and wrongful procedures (some of these cases were still
under follow-up work).

Besides, the CCAC received 1,304 counts of requests for help and consultation
of different natures throughout the year. There were 779 counts of consultation of
criminal matters and 525 relating to the ombudsman aspect.

1" Some of the complaints were identified to be with both criminal and administrative nature at the beginning,
some are processed with separate files. Another five complaints had been withdrawn by the complainants and
were therefore archived.
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PART 11

WORK RELATED TO
LEGISLATIVE ASSEMBLY
ELECTION
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PART II

WORK RELATED TO LEGISLATIVE ASSEMBLY
ELECTION

I. Investigation into electoral corruption

For the 5" Legislative Assembly Election of Macao SAR held on 15" September
2013, the CCAC had worked on a full deployment of corruption prevention and
fighting since the end of 2012. Based on the strategy of “Prevention as Priority, Stern
Curb Against Corruption”, the CCAC had mobilized all its efforts to conduct a series
of initiatives to effectively prevent and combat electoral corruption. Meanwhile,
the CCAC also worked closely with the Legislative Assembly Electoral Affairs
Commission (CAEAL) to suppress corrupt acts and ensure the probity, fairness and
impartiality of the election.

Based on comprehensive research and analysis of information collected from
the network of intelligence, the CCAC promptly made adjustment of the measures,
set up internal task forces and took quick actions according to actual situations. For
suspicious acts or activities that might involve electoral bribery during campaigning
period of the election in particular, the CCAC had promptly rendered warning and
curb relevant acts in order to uphold the integrity of the election.

Due to the increase of both direct and indirect elective seats, the election has
become more competitive. In spite of the CCAC’s prevention and supervision
measures, there were still some people who attempted to challenge the rule of law
and spoil the integrity of the election. During the election period, among the total
of 434 complaints and reports received by the CCAC, 213 cases were in relation to
the election, involving improper ways to collect nomination, carry out campaign
activities before the legitimate campaigning period, offering advantages or exerting
undue influence to affect voters’ decision, providing free transportation and catering
on the polling day etc.

On 11" September 2013, the CCAC carried out an operation and arrested a staff
of an association and a citizen who allegedly committed the offence of “electoral
bribery”, as they attempted to influence voters by promising to offer them advantages.
The CCAC referred the case to the Public Prosecutions Office.
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The CCAC strengthened its monitoring on the polling day (15" September);
investigators were dispatched to different districts and polling stations for operations.
49 individuals were checked for and suspected of unlawful assembly and publicity,
or performing acts of obstructing voters to vote. The CCAC handled those situations
immediately. In addition, it was found that certain group intended to arrange non-
residents to canvass in areas near the polling stations, the CCAC promptly intervened
to curb the occurrence of such irregular acts.

On the polling day, the CCAC received 46 complaints and reports, most of them
related to the situations of the polling day, including transportation to pick up voters,
reservation of food outlets to provide meals and canvassing through telephone
messages and so on. Meanwhile, the CCAC monitored closely the various related
information on the internet, once there was trace of suspected electoral bribery, staff
would be sent to the scene to investigate.

In the 5" Legislative Assembly Election, the CCAC has played an important
role of prevention and intervened before the candidate groups performed irregular
acts, so as to bring correction and prevent the situation from worsening.

Looking at the overall election campaign, there are more “edge ball” situations
than before, however, electoral irregularities or malpractices decrease significantly
compared to the previous election. In fact, the election has reflected many problems,
some are of the systems while some are of the strategies; some are related to electoral
culture of Macao which worth further contemplation of the society.

II. Education and promotion of clean election

The 5™ Legislative Assembly Election of Macao was held in 2013. For the
purpose of upholding the probity and fairness of the election, the CCAC launched a
series of education and promotion work.

(1) Seminars on clean election

In order to strengthen the awareness of clean election for the general public,
the CCAC has organised themed seminars entitled “Clean Election Begins with
You” for local civil associations and schools. In the seminars, the spirit of election,
Election Law, illegalities and penalties related to election were introduced as well as
questions of the attendants were answered. The aim is to remind the general public
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to abide by the law and support clean election through their actions conscientiously
and willingly. The CCAC has organised a total of 34 sessions of seminars and drama
performance, reaching 3,845 participants.

Seminars on clean election for civil associations and schools

Categories Entities Target NO'. of N,° g of
sessions participants
Hou Kong Junior Chamber Members 1 40
Macau Federation of Trade
Unions (FAOM) Management and staff 1 200
People’s Alliance of Construction Members 1 500

of Macao

Mutual Assistance Association of
Neighbourhood covering Six Members 1 50
Streets at Chou Toi

General Union of Neighbourhood

Civil Associations of Macao (UGAM) Wl e O el 1 40
association
“Praia do Manduco” Centre for the
Elderly of Social Welfare Bureau bl L &
Longevity Special Day Care
Centre of Caritas Macau L 1 i
Mutual Assistance Association of
Neighbourhood covering the
districts of Rua de S. Domingos MlBule ! 35
and Rua dos Mercadores
Community Centre at Taipa of NMisibss 1 20

UGAM
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Categories Entities Target NO'. of N.O 9 of
sessions participants
“Fai Chi Kei” Recreational Centre
for the Elderly WIS 1 60
Community Centre at Mong Ha of
UGAM/ Community Centre at
Areia Preta of UGAM/ Friendship Memb:
Association of Neighbourhood cmbers ! e
covering Eastern and Northern
Districts
Association of Returned Overseas
Chinese Macau Members 1 100
Macau Association of Disabled MiETbETS 1 50

Persons

Mutual Assistance Association of
Neighbourhood covering the districts of Members 1 60
Praia Grande and Avenida da Republica

Civil Interior Port Elderly Centre of

Members
association UGAM 1 50
Catholic Pastoral Centre at Areia Preta Members 1 40
Mutual Assistance Association
of Neighbourhood of Bairro O Members 1 30
T ai
Community Centre at Tamagnini Members | 100

Barbosa of FAOM

Centre of Rising Sun
of Users 1 25

Richmond Fellowship of Macau

"Praca de Ponte" Family Service Senior Secondary 1 to
Centre of Bosco Youth Service Senior Secondary 3 1 30
Network Students

Organising Committee of Macao
Association of Public Servants
Celebrating the Anniversary of

Establishment of the SAR

Civil servants 1 60

Senior Secondary 2

Pooi To Middle School Sl 1 150
Kao Yip Middle School Senior Secondary 2 ¢ 250

Students

The Workers’ Children High Senior Secondary 3

sl School (Secondary Section) Students ! Ll
Choi Nong Chi Tai School Se““’;iﬁ‘;‘r’;‘gmy 3 3 106
Santa Rosa de Lima Senior Secondary 2 1 151

(Chinese Section) Students
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Categories Entities Target NO'. of N.O ", of
sessions participants
School of Dance of Macao Seni_or Secondary 1,
Conservatory Senior Secondary 3 1 25
Students
School Hou Kong Middle School Senior Secondary2 409
Students
Senior Secondary 1 to
Keng Peng School Senior Secondary 3 2 730
Students
Others Integrity Volunteer Team Volunteers 2 44
Total 34 3.845

.

Seminars organised for civil associations to Seminars entitled “Clean Election Begins with
disseminate the message of clean election You” organised for schools

(2) “Clean Election Starts with You’ drama activity

In addition to holding themed seminars, the CCAC has particularly given
drama performance to local secondary students to, through interactive ways, advise
the young generation on the importance of upholding probity of the Legislative
Assembly Election. The activity has achieved good results, with the students being
attentive during the performance, participating actively in the discussion and sharing
their ideas. The CCAC has organised ten sessions of performances for ten schools,
with a total of 1,721 students participating.
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“Clean Election Starts with You” drama activity
for secondary students

Name of School Target No. of sessions Number of participants
Tong Sin Tong School Senior secondary 1 200
School of Music of Macao  Junior Secondary 2 to 1 72
Conservatory Junior Secondary 3
Yuet Wah College Senior Secondary 2 1 200

Luso-Chinese Secondary

School of Lufs Gonzaga ~\unior Secondary 3, 1 224

Senior Secondary 3

Gomes
Lingnan Middle School Senior Secondary 1, 1 170
Senior Secondary 2
£ Junior Secondary 2,
Holy Rosério School Junior Secondary 3 1 125
Pooi To Middle School Senior Secondary 1 1 180
Sheng Kung Hui Choi Kou :
School (Macau) Senior Secondary 2 1 194
Chan Sui Ki Perpetual .
Helllf) Ct)llzge):e u Junior Secondary 2 1 126
Kao Yip Middle School Junior Secondary 3 1 230
Total 10 1,721
L e . 4

The CCAC raised secondary students’ awareness Advising the young generation to uphold the
of clean election by means of drama performance fairness of Legislative Assembly Election
through interactive ways



2013 Annual Report of the CCAC of Macao

(3) Large-scale outdoor event “Join Together for a Clean Election”

In order to disseminate the message of upholding the probity of the 5" Legislative
Assembly Election, the CCAC held the large-scale outdoor event “Join Together for
a clean Election” at Lok leong Garden at Fai Chi Kei, Flower City Garden in Taipa
and the park of Iao Hon Market respectively in August 2013. The event aimed to call
for citizen’s attention of the importance of a clean election through variety shows,
booth games and exhibition panels.

Addressing the last activity at lao Hon Market, the Commissioner Against
Corruption, Fong Man Chong, noted that the CCAC would spare no efforts in curbing
crimes of electoral bribery by strictly enforcing the law and conducting investigation
in every case without favour. He expected that all voters would cast their sacred
vote to elect the one who sought the welfare of the citizens. He also called on the
candidates to strictly abide by the law and regulations and respect the integrity,
fairness, impartiality and transparency of the election system when participating in
election activities in order to jointly safeguard the core values of society.

> 7 cicoes LIMPAS
OEPENDEM DE Si

Holding the activity of “Join Together for a clean Through the activity, the CCAC calls for citizen’s
Election” to tie in with the 5th Legislative attention of a clean election
Assembly Election
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In addition, throughout this year’s clean election campaign, a number of
enterprises and units offered great assistance to the CCAC, including CEM, CTM,
Bank of China Macau Branch, the Industrial and Commercial Bank of China (Macau)
Limited, Tai Fung Bank Limited, Wing Hang Bank Limited and the Integrity
Volunteer Team. During the event, the CCAC has made special arrangement and
presented them with commemoratory souvenirs in recognition of their collaboration
to fulfill social responsibility and promote the clean election culture of Macao.

(4) CCAC publishes the book Win by the Fair Line

Given that this year’s Legislative Assembly Election attracted registration of
more than 10,000 new voters aged under 24, the CCAC specially collaborated with
Ms Chan Im Wa, a famous local writer, to coordinate the publication of the book
served to raise the awareness of young people on clean and fair competition. Titled
Win by the Fair Line, the book features articles with a theme of “fair competition”
by 22 writers and outstanding people from the educational and cultural communities.

The book consists of six parts, namely “Fairness begins with me”, “A fair start,
a fair chance”, “On the trivia of everyday life”, “Cheating costs you dear”, “Win or
lose, do it fairly” and “On fair competition”. Based on personal experiences of the
writers in their daily lives, these fascinating articles are full of profound insights
into the significance of fairness and justice on competitions, elections, personal
conduct and behaviours, and law-abiding awareness. They aim to inspire the young
generation to reflect on benefits of fair competition on society and to take actions to
safeguard probity and justice.

By

The Commissioner presenting the new book Win by
the Fair Line to its coordinator, Chan Im Wa citizens



2013 Annual Report of the CCAC of Macao

(5) “Safeguarding Electoral Integrity” slogan competition

In order to disseminate the message of the importance of clean election to the
general public, the CCAC organised a slogan competition entitled “Safeguarding
Electoral Integrity”. The CCAC hoped that the citizens could have deeper reflection
on the fairness, impartiality and probity of the Legislative Assembly Election in the
course of creating the slogan, so that actions could be taken to safeguard electoral
integrity. The event attracted a lot of citizens, with over 1,700 entries received from
886 participants.

The judge panel comprised President of Association of Writers of Macao,
Dr. Lei Kun Teng, renowned writer, Tong Mui Siu, experienced producer of TV
programmes, Kong Wai Fan, Assistant Professor of Department of Chinese of
University of Macau, Dr. Tam Mei Leng, and representative of CCAC, Ao Man Wa.
They commended the entries of their good quality and many of them were creative
and had effectively conveyed the message. Meanwhile, online voting of “The Best
Slogan to Safeguard Electoral Integrtiy” was also conducted to allow all citizens
of Macao to joinly participate in the selection of the best entries and express their
expectation on electoral integrity.

Judge panel of the slogan competition and Group photo of award winners
representatives of the organiser

(6) Community and school touring exhibition entitled “Clean Election
Begins with You”

In order to strengthen the awareness of electoral integrity, the CCAC co-
organised a touring exhibition and quiz game entitled “Clean Election Begins
with You” with nearly 50 local civil associations. The touring exhibition, featuring
exhibits with graphic and text illustrations, reminded the citizens of the aspects to pay
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attention to in an easily understandable way during the election period, particularly
the proper way to tackle situations of temptation and duress.

Civil associations co-organising community and school touring
exhibition entitled “ Clean Election Begins with You”

Associations/Institutions

1. Macao Mutual Assistance Association of Neighbourhood of Mong Ha

2. Pak Wai Centre of UGAM

3. UGAM — Group Point

4. Ching In Kok — The Fu Lun Youth Association of Macau

5. FAOM Stage — a service centre affiliated to FAOM

6. Association of Returned Overseas Chinese Macau

7. Mutual Assistance Association of Neighbourhood covering the district of Rua da

Felicidade

8. Mutual Assistance Association of Neighbourhood covering the districts of Rua de S.
Domingos and Rua dos Mercadores

9. Sun Tou Tong Community Centre

10. Macao Youth Federation

11. Macao Mutual Assistance Association of Vendors

12. Neighbourhood Association of ZAPE

13. Mutual Assistance Association of Neighbourhood covering the district of Rua da Praia

do Manduco
14. Ha Wan Baptist Association Centre
15. Mutual Assistance Association of Neighbourhood cpvqing the districts of Praia
Grande and Avenida da Republica

16. "Praca de Ponte" Family Service Centre of Bosco Youth Service Network

17. Macao New Chinese Youth Association — New Blog 2

18. Taipa Community Centre of the Association of UGAM

19. Sheng Kung Hui Taipa Youth and Family Integrated Service Centre

20. "Taipa" Family Education and Support Center of the Methodist Church Macau

21. Neighbourhood Association of Taipa — Elderly Centre of Taipa

22. Integrated Service Centre of Taipa, Branch Office in Taipa and Coloane of UGAM

23. ‘Joyful” Family Service Centre of the Women’s General Association of Macau



24.
25.
26.
217.
28.
29.
30.

31.

32.
33.

34.

35.
36.
37.
38.
39.
40.
41.
42.
43.
44,
45.

46.

47.
48.
49.
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Integrated Service Centre of Northern District of FAOM
Trade Service Centre of Northern District of FAOM
Community Centre at Tamangnini Barbosa of FAOM
Workers Sports Pavilion
"Lok Chun" Centre of UGAM
Family Service Centre of the Women’s General Association of Macau
Catholic Pastoral Centre at Areia Preta

Association of Residents covering the districts of Antigo Hipédromo Areia Preta e [ao
Hon of UGAM

Tao Hon Community Centre of UGAM
Areia Preta Community Service Centre of UGAM

Hong Lok Integrated Service Centre of Macau Association of Parents of Mentally
Handicapped

Macau Association of Disabled Persons
Mong Ha Community Centre of UGAM
U-go Center of General Association of Chinese Students of Macao
Ilha Verde Centre of UGAM
Macao Youth Community Centre of YMCA
Integrated Youth Services Centre of UGAM
Sheng Kung Hui Gambling Counseling and Family Wellness Centre
Mutual Assistance Association of Neighbourhood of Fai Chi Kei
Service Centre for the Deaf of Macao Deaf Association
Mutual Assistance Association of Neighbourhood of Ilha Verde
Mutual Assistance Association of Neighbourhood of Tamangnini Barbosa

Family Service Centre "Kin Wa" of Social Service Section of the Methodist Church
of Macao

People’s Alliance of Construction of Macao
Macao Community Service Association

Chinese Youth Advancement Association
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The CCAC also held the touring exhibition for clean election in many local
secondary schools in order to explain to the students the importance and the aspects
to pay attention to regarding electoral integrity. Moreover, awarding pieces of works
in relation to clean election of the 4-Panel comic drawing contest entitled “Draw
Your Dreams about Integrity” were also exhibited in order to further enhance the
students’ awareness of corruption prevention and fighting.

Organising touring exhibitions entitled “Clean Organising touring exhibitions in various
Election Begins with You” with civil associations secondary schools

Schools co-organising community and school touring exhibition entitled
“Clean Election Begins with You"”

( )

Name of School

1. Pooi To Middle School
Luso-Chinese Secondary School of Luis Gonzaga Gomes
Luso-Chinese Technical and Vocational School

Primary School Affiliated to Hou Kong Middle School

O I I O

Chan Sui Ki Perpetual Help College
Macau Anglican College
Pui Va Middle School
Kao Yip Middle School

el e

Pui Ching Middle School

_
o

Yuet Wah College
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(7) Various channels to disseminate the message of clean election

The CCAC disseminated the message of clean election in various channels:

1. Launching the “Clean Election 2013

Webpage”. In view of the citizens' habits
in accessing information, the mobile
application (App) of “Clean Election
Information Station” was launched to
facilitate the citizens to learn about and
grasp the latest information on clean
election timely.

. Producing Guidelines for Voters and 15
Keys on Clean Election for Candidates,

Launching the mobile application
(App) of “Clean Election
Information Station”

relevant leaflets and posters and distributing them to public departments,
institutions, associations and schools in order to strengthen publicity.

, 5 Keys on clean

election for candidates 8) Do not use threats on voters.

Do not use fraudulent means to

Do ot offer advantage to induce induce voters
nomination

Do not offer advantage to change the
composition of candidate list

) Do not use false news to fool
ters

) Do not use violence to get the

Do not act llegally to attract voters

No canvassing before the campaign
period

Do not make faise canvassing

Do not sound out public opinion

support of voters

Do not offer advantages to attract
voters

) Do not use benefits to exchange
otes

illegally ) Do not use threats on employees

Do ot use violence to intimidate
voters

Do not use coercion to know the:
choice of voters

15 Keys to Clean Election for Candidates

3. Producing radio drama “Know about Clean Election” and broadcasting it

in Macau Radio to remind voters the aspects that they should pay attention
to throughout the election activities and to enhance their awareness of law-

abidingness.

. Disseminating the message of clean election to the public and calling on
the citizens to play their social monitoring role by reporting any electoral
malpractices through different kinds of advertisements, including newspapers,
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electronic media, popular websites, large-scale advertisement boards in
public area, advertisement columns in public facilities, advertisement in
public carparks and on bus etc.
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Newspaper advertisements Bus advertisements

Advertising billboards in city Outdoor advertisements

5. The CCAC gained the support of the Bank of China (Macau Branch), the
Industrial and Commercial Bank of China Macau, Tai Fung Bank and Wing
Hang Bank Macau to display advertisements on screens of their ATMs for
free or distribute leaflets at counters of the banks.

6. The CCAC gained the support of CEM to distribute promotion leaflets along
with electricity bills for free.

7. The CCAC gained the support of the Macao Post to make a special postmark
of “Clean Election 2013” that was stamped on mails in order to strengthen
the effect of publicity.
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8. Specially compose a new song on clean election entitled “Bright Road” for
the purpose to disseminate the message of electoral integrity through music
and call on the citizens to abide by law, refuse temptations and any electoral
corruption.

9. Producing various kinds of promotion products to convey the message of
clean election, promote anti-electoral corruption hotline and call on the
citizens to report any suspicious electoral corruption acts.

ITI. Analysis and review on Legislative Assembly Election 2013
(1) Preamble

Article 69 of Basic Law stipulates that the term of office of the Legislative
Council shall be four years, and that the Council is composed of members who are
directly elected, indirectly elected and appointed by the Chief Executive. Paragraph
3 of Annex 2 of Basic Law provides that:

“3. If there is a need to change the method for forming the Legislative Council
of the Macao Special Administrative Region in and after 2009, such amendments
must be made with the endorsement of a two-thirds majority of all the members of
the Council and the consent of the Chief Executive, and they shall be reported to the
Standing Committee of the National People's Congress for the record.”

On 5™ July 2012, the Legislative Council increased its number of seats to 33
by Resolution no. 2/2012. According to Administrative Order no. 10/2013, the 5
Legislative Assembly Election would be conducted on 15" September 2013.

The course of each Legislative Assembly Election, from the beginning till
the polling day, calls the attention of the general public, the voters in particular. In
each election which is a significant political activity of the region, with impact on
local electoral culture brought by foreign ones; as well as the change in election
environment, voters’ quality and level, candidates’ advocates and electioneering,
new problems arise which deserve attention.

Such observations had been fully reflected in the election just completed
in 2013.
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Due to evolution of electoral culture, improvement of voters’ quality, increase
of political requests, change of social environment and methods of electioneering,
it is the right time to review the Election Law in aspects of technical conditions in
order to avoid repeating the same problems occurred in past elections, which, not
only affected the quality of election, annoyed the voters and enforcement agencies,
but also impaired the image of the government. The reviews should include the
following aspects:

(1) - Specifying new requirements and regulations for candidates and their
groups;

(2) - Further binding the electioneering members on their disciplines;

(3) - Strengthening and specifying the role and position of the Legislative
Assembly Electoral Affairs Management Commission (CAEAL);

(4) - Specifying the duties and enforcement procedures of the enforcement
agencies.

(2) Analysis of some technical issues

1. Role and position of CAEAL

Given that the role of the CAEAL is to coordinate all issues related to election
and administer the entire electoral procedure, there is still no clear definition on
many problems in the current Election Law of Legislative Assembly of the Macao
Special Administrative Region (Election Law).

- For circumstances of minor infringement, particularly those in relation to
election campaigning, which agency has the right to intervene and handle
the issue on spot? Police? CCAC? Or CAEAL? Or all of them?

- For acts that do not constitute electoral bribery, but involve irregularities

in relation to campaigning and canvassing, what will the consequences be
if recommendations have been rendered but ignored by the involved party?

B ok ok
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2. New media and methods as campaign

In the current Election Law, there is no stipulation in relation to campaigning
by means of new media, e.g. internet, Twitter, Facebook, WhatsApp, WeChat etc.
It is important to note that campaigning by means of science and technology is one
of the characteristics of current election and the use of virtual space has become
one of the election battlefields. If the law still has no regard on such situations and
technical means, an election in order can hardly be conducted such that different
kinds of “edge balls” situations will massively emerge. In addition to insufficient
legal means to intervene in relevant situations by enforcement agencies, the results
can be imagined.

3. Relationship between civil associations and nominating committee

Itis well known that Macao’s political culture considerably roots in association’s
culture. If daily activities of associations do not contravene the law, particular
regulations are unnecessary. However, when they involve political election, relevant
activities should be subjected to regulation. For example, candidate groups are
basically supported by civil associations, then during the election period, how can
we assure that the acts performed by political associations abide by the Election
Law? The regulations of the Election Law should be expanded to cover political
associations to ensure that their acts conform to the Election Law.

In addition, the nominating committee should also be requested to state their
supporting associations, with the latter declaring that they are subject to regulations
of the Election Law, otherwise they will be fined, namely being prohibited from
applying for public subsidy for one year.

Moreover, the current Election Law provides that the publicity period lasts
for only two weeks, is it too short? What about the duration for the nominating
committee to enter the campaigning period after gaining verification from the Public
Administration and Civil Services Bureau, is it too long? Many associations as a
result attempt the “edge ball” campaigns, causing annoyance to the citizens.

Legally, it can be considered to adjust the time for verification of the candidate
lists and publicly announce the lists simultaneously. Campaigning period can
immediately start on the following day. This may avoid the candidate groups from
“jumping the gun” to hold campaigning activities.
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4. Can campaigning activities be conducted on polling day?

It is a great challenge to prohibit the candidates and their electioneering teams
from conducting any campaign on polling day. Despite that the candidate groups will
carry out their “internal” canvassing acts in their election headquarters or facilities,
some will arrange individuals who are superficially not related to the candidate
groups to “canvass on streets” while the candidates appearing in public area is
also one of the channels for publicity, particularly for those who are legislators or
social persons. How is it possible to determine that they are canvassing? Since it is
impossible to make a clear distinction and make supervision, why not open up and
just prohibits the candidate groups from canvassing within 100 metres of the polling
station? Such specification enables the enforcement agencies to effectively carry
out enforcement duties. Nevertheless, once this mechanism is introduced, other
supplementary regulations are also needed.

5. Declaration of souvenirs and goods distributed or services provided during
election period

During every count of Legislative Assembly Election, many electioneering
members, organisations and candidates provide free catering, travelling and
entertainment activities, which makes it difficult to differentiate whether such acts,
being considered by the general public as electoral bribery, are campaigning activities
that give out advantages or are just daily activities provided by associations. If the
enforcement agencies intervene in relevant situation with insufficient evidence,
they will be blamed for disrupting the campaigning activities, while ignoring it may
further worsen the situation. This grey area causes confusion.

Taking into consideration of the above situation, the candidate groups and their
electioneering teams are recommended to declare their activities, “promotional
items” and presents (souvenirs) distributed along with their prices so as to facilitate
regulation.

6. Regulation on cross-boarder election campaign

Due to the convenience of crossing border, many candidates canvass in
neighbouring regions, or even allegedly offer advantages. How can a mechanism
be set up to strike this kind of cross-bordered electoral bribery acts legally? It is
worth formulating a mechanism to seek assistance from the enforcement agencies of
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neighbouring regions. Likewise, how can the act of disseminating electoral messages
in publications and internet of neighbouring regions be hampered? Once discovered,
how can the messages be deleted? All these are challenges faced when revising the
Election Law.

7.  Strengthening regulation on candidates

According to the current Election Law, violations against regulation by
candidates during election period will hardly lead to criminal liability to the candidate
since under normal circumstances, such canvassing acts, or even electoral bribery,
are performed by electioneering members, whom when arrested, is unlikely to affect
the candidates. Therefore, it is necessary to request the candidates to administer their
electioneering members, particularly against electoral bribery acts. The following
can be considered:

- During election period, the candidate who is under investigation due to alleged
electoral bribery will not enjoy immunity from prosecution for criminal offences. For
other crimes (which are not related to election), relevant immunity can be considered
retaining. Once the candidate is convicted by the court, he/she will be deprived of the
qualification of legislator even when he/she has been inaugurated.

8.  Area for performing campaigning activities

Under the current Election Law, the CAEAL will fairly arrange area for
candidate groups to conduct election campaign in every Legislative Assembly
Election. Even so, the candidate groups, electioneering teams and the supporting
associations will also hold semi-open, internal or private campaigning activities in
other places that may involve public area of premises or certain area of companies,
causing dissatisfaction of voters or residents and leading to many complaints. Since
such circumstances occur in every count of election, should regulation be imposed on
the organisation and its person-in-charge of the campaigning activity? For instance,
declaration could be made in advance in order to notify the concerned individuals of
the area, the affected people in particular. Otherwise, the said individuals will only
know about the activity when it starts or in the course and thus have no chance to raise
objection, resulting in pushing the responsibility to the government departments.

# ok ok



2013 Annual Report of the CCAC of Macao

(3) Conclusion

Since the establishment of the Macao SAR, five counts of Legislative Assembly
Election have been held. Irregular acts such as vote buying by offering cash and
free catering decrease significantly, reflecting that there is a change in the society,
an improvement in the system and an enhancement of voters’ awareness of clean
election. However, if the system is not able to keep up the pace with the society and
science and technology, with existing unsolved problems along with new emerging
problems, it will bring certain impact to the electoral culture and system and in the
end, harm the society and citizens. The society thus has to pay a heavy price for
it, which is not the wish of the Macao citizens. Therefore, we hope the study and
amendment work of the Election Law will commence as soon as possible because
it is closely related to social and political system where discussion and consensus
of the society as well as the opinions of the enforcement agencies are necessary.
Otherwise, same problems will recur in the Legislative Assembly Election 2017.
A long journey begins with a single step. It is necessary to seize the time and take
precautions before it is too late.
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PART III
ANTI-CORRUPTION

I. Number of reports and cases filed for investigation

In 2013, the CCAC received a total of 481 criminal reports?, including 264
cases eligible for preliminary investigation. Together with 92 cases brought forward
from the previous year®, the CCAC had to handle a total of 356 criminal reports in
2013.

The CCAC filed a total of 194 criminal cases for investigation in 2013, a slight
increase when compared to the total in 2012. 98 cases of bribery reports in the private
sector were commenced for preliminary investigation.

Investigation of a total of 236 criminal cases was completed (including the
cases forwarded from 2012) and the cases were referred to the Public Prosecutions
Office or archived accordingly.

NUMBER OF CRIMINAL CASES (2011-2013)

Data 2011 2012 2013
All cases received 804 852 896
Criminal reports 398 477 481"
Pursuable cases 182 297 264

2 As some complaints contained allegations of both criminal acts and administrative appropriation, they could
be placed on different files for criminal investigation and ombudsman investigation respectively.

3 These cases were not recorded as those received and handled in 2013 due to the fact that the former involved
special investigation measures and the outcomes of handling were quite different. Some of these cases were
referred to the ombudsman department after relevant criminal investigation was completed.

4 Same as Note 2.
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I1. Summaries of part of the cases investigated by CCAC
Case 1:

Based on the intelligence obtained, the CCAC carried out an operation on 10
April 2013 and arrested a prison staff surnamed Sio and found on him a receipt for
purchasing mobiles and a mobile-list-to-buy. With other evidence in hand, Sio was
suspected to have long received benefits and many times took advantage of his/
her position to smuggle contraband into the prison for inmates. The behaviour has
allegedly constituted offences of accepting bribes.

It is acquired after investigation that an inmate, who was suspected to be the
mastermind of the crime syndicate, had been communicating with other parties
through phone calls for a long period and had different people deposit money
into designated ball game betting accounts. Later on, the inmate arranged another
group of people to withdraw the money from those accounts and the cash would be
delivered to Sio through complicated ways eventually.

With the assistance of the Macao Prison, the CCAC conducted an operation,
during which a number of crucial evidence was found from the prison cells and inquiry
of some inmates were carried out. Evidence showed that the said mastermind, after
getting the mobiles from Sio, re-sold the mobile phones to other inmates at prices
which were eight to ten times higher than the market price. The crime syndicate had
been handling money transactions and phones by highly secreted, organised means
for a long time and in circuitous ways.

During the investigation, someone confessed of accepting pecuniary interests
for a long time to purchase mobile phones upon the requests of the inmates and
smuggled them into the prison by taking advantage of his/her position. Moreover,
during a follow-up investigation, the CCAC uncovered that another jailbird, who
was believed to be the accomplice of the arrested inmate, resold relevant contraband
to other inmates at exorbitant prices as a lucrative business. Information of relevant
bank accounts shows that, between 2012 and the time when the case was unveiled,
the amount of deposits reached more than HKD2 million, and the involved bribes
totalled more than HKD400,000.

With the assistance of the Macao Prison, the CCAC conducted an operation,
during which 20 mobiles, accessories and some HKD200,000 were seized. It is
believed that the criminal activities have lasted for quite some time.
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Case 2:

The CCAC revealed a case of alleged document forgery and power abuse by
a doctor of the Health Bureau. The suspect, who had not strictly followed the code
of practice of prescribing medicine for out-patient service stipulated by the Health
Bureau, had allegedly abused his/her position as a doctor in the public hospital to
falsely prescribe medicines for patients.

After investigation, the CCAC discovered that during the out-patient service
in the Health Centre, the doctor was suspected to have, repeatedly and for a long
time, violated the code of practice during the period at least from January 2010 to
December 2012. He/She had prescribed the types and dosages of medicines which
did not match the actual need of the patients. Such medicines involved diabetes
drugs, hypoglycemic agents, hypolipidemic agents, anti-inflammatory drugs, anti-
nasal allergy drugs and antibiotics drugs etc. The exceeding dosage prescribed
ranged from dozens of to hundreds of tablets. The CCAC also discovered that part
of the prescribed drugs was not claimed by the patients and the suspect had even
prescribed medicines for other people by using the medical cards of some particular
persons.

Moreover, during investigation, the CCAC also discovered that the suspect had
not, according to the stipulation of the Bureau, written clear and detailed medical
records for patients. He/She had also repeatedly violated the regulations by giving
out handwritten medical prescriptions in which part of the contents was incomplete,
such as missing the identity information of the patients and the proper ways of
taking the prescribed drugs. In addition, the CCAC also found that the suspect had
prescribed medicines for Macao patients who had already departed from the region.

The CCAC referred the case to the Public Prosecutions Office and informed
the Health Bureau of the case and requested it to take immediate review measures to
ensure that the medical resources will not be illicitly used.

%k %k ok
Case 3:

The CCAC revealed a case of alleged fraud by a public servant, who made use
of his/her medical history, pretended to be very sick during follow-up consultation
in hospital and repeatedly defrauded the doctor for sick leave certificates, obtaining
93 sick leave days during the period of January 2013 to April 2013.
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After investigation, the suspect, who, starting from 2010, consulted the doctor
in hospital due to lumbar spine problem and applied to his/her respective department
for a transfer to work inside office in both 2011 and 2012, but the review of the Health
Examination Committee of Hospital Conde S. Januario showed that the suspect’s
illness was not serious enough to be exempted from his responsibility of delivery
work. In January 2013, the suspect, by making use of his/her medical history of
lumber spine problem, showed the Orthopaedic doctor that his/her lower back was
exceptionally in pain. Such act made the doctor believe that his/her illness was so
serious that some ten sick leave days were issued for the suspect to take a rest. The
suspect returned to the hospital for follow-up consultation upon completion of every
sick leave period to defraud sick leave with the same means. From January to April
2013, the suspect only worked for nine days. In fact, during the period of sick leave,
the suspect could walk as usual to travel to the Mainland every day. He/She even
self-drove in long-distance tour in Mainland and travelled to Southeast Asia with
friends.

In the course of investigation, the suspect admitted having defrauding sick
leave. The CCAC referred the case to the Public Prosecutions Office and informed
the relevant department of the situation for follow-up.

%k %k sk
Case 4:

The CCAC has detected a case of document forgery and fraud over government
subsidies involving the president of board of directors of a local research association
(who is also an associate professor of a local tertiary institution). He has allegedly
submitted false information in attempt to defraud over government subsidies.

It is discovered in the investigation that the research association applied
for subsidies for a seminar on gambling held in the later half of 2012 from some
government departments including the Macao Foundation, the Social Welfare
Bureau, the Economic Services and the tertiary institution that the suspect is
working for and the subsidies were granted finally. Moreover, the suspect also
solicited sponsorship from five gaming companies and thus received an amount
totaling MOP300,000. The incomes, including registration fees paid by participants,
subsidies and sponsorships from government departments and gaming companies,
totaled MOP730,000 approximately, while the actual spending only amounted to
around MOP470,000. In other words, there was a balance of over MOP260,000.
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However, in the report of the activity submitted to the Macao Foundation and
the Social Welfare Bureau afterwards under Order no. 54/GM/97 of 9™ January, the
suspect falsely claimed that the association had received only MOP60,000 (instead
of MOP300,000) from gaming companies for sponsorship, as a result, a deficit of
over MOP4,600 was recorded.

After investigation, the CCAC found that the suspect has embezzled
MOP240,000 balance of the sponsorship as well as made false statement to the
Macao Foundation and the Social Welfare Bureau in order not to return the subsidies
to the government departments, constituting offences of document forgery and fraud.
The CCAC referred the case to the Public Prosecutions Office.
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Case 5:

On 30" August 2013, the CCAC arrested a police officer surnamed Lio in active
service of the Immigration Service of the Public Security Police Force (CPSP) who
allegedly forged the travel records of a visitor from Mainland China on the computer
system of the Immigration Service, constituting offences of power abuse and making
fraudulent technical record.

Itis discovered in the investigation that a visitor from Mainland China surnamed
Shen visited Macao in early July 2013 with an Exit-entry Permit for Travelling to
and from Hong Kong and Macao which only allowed a single entry with a seven-
day duration of stay. In order to extend the stay, Lio input a false departure record to
the computer system during Shen’s stay. Within one minute, Lio input another entry
record in order to extend Shen’s stay again. After that, the suspect did the same thing
again to further extend the stay.

When Shen left Macao in early August 2013, a police officer on duty noticed
that it was impossible for him/her to enter and depart Macao several times since the
visa was for a single entry only. Therefore, Shen was stopped for questioning. At that
time, Lio attempted to request the officer to let the visitor go by phone and sending
SMS.

During the investigation, Lio confessed to have input untrue entry records to
the computer system of the Immigration Service and requested another officer to let
the visitor go.
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After the case was detected, the CCAC also found that the internal inspection
procedure of the CPSP has some shortcomings, for example, no statement has
been taken from Lio due to his sick leave, failing to identify the criminal offence
constituted in the illegal acts committed by the officer in the relevant case file, and
the officer was not identified as suspect, etc. The CCAC referred the case to the
Public Prosecutions Office.
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Case 6:

On 11" September 2013, the CCAC detected a bribery case in relation to the 5
Legislative Assembly Election. Allegedly, Ho, a staff of an association and Wong,
a resident, guaranteed to offer advantages to voters in an attempt to influence their
voting decisions.

After investigation, the CCAC discovered that the suspect, Ho, had made phone
calls to the association members and asked them to vote for a certain candidate
group on the election day. Ho promised that the members could enjoy free meals at
some restaurant on that day and afterwards free transportation taking them to vote at
the polling stations. Moreover, Ho asked the suspect Wong to assist him in making
phone calls to the members according to the contact list provided.

It is discovered in the investigation that the suspects have contacted over 100
members by phone in attempt to influence their votes by promising to offer advantage
to them, constituting an offence of electoral bribery under the Legislative Assembly
Election Law. The case has been referred to the Public Prosecutions Office on 13"
September 2013.
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Case 7:

At noon of 15" September, the news about “An alleged group leader making
telephone calls with a list outside a restaurant at Toi San area, the man accompanying
holding a stack of five-hundred dollars notes”, together with a few photos of citizens
holding a stack of five-hundred dollars notes was circulated on the internet.

The CCAC places great importance on this situation and immediately sent staff
to the said restaurant but no traces or clues of electoral corruption was found. In
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order to timely curb alleged electoral irregularities, the CCAC investigators have
successfully contacted the person who took the series of photos. After inquiry, it
was found that the photos were taken by a media worker and the CCAC invited that
particular person to the CCAC to assist the investigation and obtain more specific
information.

The said media worker expressed that he/she did not eyewitness any occurrence
of settlement of money. He/She only took photos of that middle-aged man when
he was counting the money. Subsequently, the media worker did not report to the
competence authorities, but uploaded the series of photos to the websites of the
relevant media.

In order to further discover the truth, the CCAC has also invited two of the
persons who were gathering together in the related photographs to the CCAC to
assist with the investigation. It is verified that those people who gathered together
were members of the volunteer team sent by a particular association in Macao and
they were assigned with different tasks, including making telephone calls to members
of the association and remind them to fulfill their civic obligation of voting. There
were other volunteers with the list of volunteer staff on hand and were responsible
for arranging meals and dividing the staff in groups and took turns to vote.

In addition, the CCAC has also invited another media worker who witnessed
the incident to take statement at the CCAC.
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Case 8:

When investigating a case of bribery in the private sector, the CCAC found
that a hotel had allegedly provided false data to the government when applying for
importation of non-resident workers, involving two executives of the hotel. The acts
have constituted offence of document forgery.

In the investigation of a case of conspiracy between the hotel and a manpower
agency soliciting money from non-resident employees, the CCAC discovered that
the hotel had submitted several applications for importation of non-resident workers
to fill the lower-paid positions such as service attendants and waiters, but not all of
them were approved. Thus the hotel applied for importation for higher-paid positions
and used the granted quota for higher-paid positions to fill the lower-paid positions.

¢
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Since there were differences in amount of salary between the posts, the hotel
deposited the salaries equal to the amounts stated in the employment contracts of the
higher-paid posts into their bank accounts in accordance with the law. Subsequently,
the hotel colluded with a manpower agency to force the non-resident employees to
repay the differences to the hotel every month. The differences in amount ranged
from several hundreds to over MOP5,000 per month.

After investigation, it was discovered that between 2011 and April 2013, when
applying for importation of non-resident workers and renewing relevant applications
with the Human Resources Office, the two suspects falsely reported the positions
and salaries of the non-resident workers to be hired or already hired by them for as
many as eight times, in order to obtain or maintain the quota for the employment of
higher-paid foreign workers. Allegedly, the duo even overstated the annual salaries
received by their non-resident employees from 2010 to 2012 to the Finance Services
Bureau in an attempt to conceal their illegal employment of lower-paid workers
using the granted quota for higher-paid positions. The relevant act has constituted
the offence of document forgery.

Another executive of the hotel was accused of committing the offence of
disobedience by his/her very uncooperative gesture towards CCAC’s enquiry. The
acts included evading CCAC’s contact and failing to visit the CCAC and provide
information for several times without justifiable reasons. The case was referred to
the Public Prosecutions Office.
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Case 9:

The CCAC has detected a case of alleged power abuse involving a functionary
supervisor of the Transport Bureau (DSAT), who was suspected to have solicited and
received illicit advantages from a driving school in performance of his/her duties,
constituting an offence of power abuse.

Following investigation, the CCAC found that when a staff of a driving school
went to the DSAT for some application procedures during Chinese New Year, a
public servant of the DSAT hinted a request for red packets and sweets. On the next
day, the driving school offered 14 red packets and a box of chocolate to the suspect
through the staff. Each of the red packets contained MOP100. The suspect kept two
of them and distributed the remaining to the colleagues under the same department.
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The public servant involved is responsible for coordinating affairs in areas
of driving licence and vehicle. He/She will also handle matters concerning the
applications of driving school directly; hence, he/she possesses legal authority in
the exercise of duty. The suspect, in the course of carrying out his/her functions,
solicited red packets and gifts from personnel of driving school when going through
some application procedures, such behaviour is suspected of committing the crime
of power abuse.

The CCAC has already referred the case to the Public Prosecutions Office
and at the same time informed the DSAT, so that the respective department could
commence disciplinary proceedings against the said public servant and other staff
who also received the benefits. The CCAC has also requested the DSAT to take
proper and effective measures to strengthen internal management and to enhance the
professional ethics and conduct of the staff, so as to prevent similar incidents from
happening again.

kok ok
Case 10:

The CCAC detected a case involving power abuse and document forgery by a
senior management officer of a public department, who allegedly allowed his/her
family member to appropriate a parking space of the government for quite some time
and even forged a parking label for such purpose. The case has been referred to the
Public Prosecutions Office.

The suspect, who has taken up senior management positions for over a decade,
was responsible for finance and property management in his/her department. His/her
duties included allocating and managing about 100 parking spaces of the department
that were located in different districts of Macao. Coming to know one of the spaces
in the downtown area remained unoccupied after reverting to the department in the
beginning of 2012, the suspect should have reported the situation to his/her superior
and reallocated the freed-up space according to the designated procedure. However,
by taking advantage of his/her authority, the suspect kept the parking space for the
use of his/her family member so that the latter could always park a private car and
a motorcycle there. Furthermore, to facilitate the illegal appropriation, the suspect
even forged a parking label for the car. The acts were believed to constitute the
offences of “power abuse” and “document forgery”.
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After the case came to light, the suspect attempted to hide his/her illicit acts by
covering up the facts about the concerned parking space in a reply letter to CCAC’s
enquiry. Considering the acts were not only of criminal nature but also went against
the fundamental obligations of public servants, the CCAC has already notified the
relevant department of the situation so that necessary disciplinary actions can be
taken.

& ok ok

Case 11:

During an investigation into alleged bribery acceptance committed by a public
servant, the CCAC uncovered that a person, who was a shareholder of two property
management companies, was suspected of committing offences of document forgery
and fraud. Allegedly, the suspect made false statements on the incomes of his/her
employees in an attempt to cheat the government out of income subsidies.

In order to ease the financial stress of its permanent residents who received
low incomes, in January 2008, the Macao government started to adopt an interim
measure by granting income subsidies to those people. Eligible applicants should be
those who received a quarterly income of MOP12,000 or less or a monthly salary of
no higher than MOP4,000 based on a designated number of hours they should work
per month. The government would pay the subsidy recipients the difference between
the amount of their quarterly income and MOP12,000. In 2013, the government
increased the upper limits of quarterly income and monthly income required for
applicants to MOP141,00 and MOP4,700 respectively.

After the investigation, the CCAC discovered that the suspect has started to
apply for the income subsidies for 15 security guards and cleaning staff who work
in the two property management companies under his/her name from January 2012.
However, the salaries of those staff in the particular months that the applications
were filed significantly exceeded the standard of work income set by the government;
some of the employees’ salaries were around MOP2,000 more than the standard.
The suspect filled in an amount of salary for the staff that is lower than the amount
required for the subsidy, so that the employees’ applications could be approved and
the respective subsidies could be released.

According to the investigation of the CCAC, between January 2012 and May
2013, the suspect has submitted five counts of applications to the Financial Services
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Bureau for the income subsidies of the staff. The suspect forged the income of the
staff in the 42 application forms submitted and the amount of subsidies defrauded
from the government exceeded MOP110,000. In addition, the suspect also falsely
declared the annual income of the respective staff in 2012 during the registration
of salaries tax with the Financial Services Bureau, with the objective to conceal the
actual income of the staff. The behaviour is suspected of constituting the crimes of
“document forgery” and “fraud”.

The CCAC has referred the case to the Public Prosecutions Office and informed
the Financial Services Bureau about the case, requesting the relevant department to
strengthen its scrutiny and supervision functions.

* ok ok

Case 12:

The CCAC has detected a case of document forgery and fraud involving three
public servants of Land, Public Works and Transport Bureau (DSSOPT), including
a functionary supervisor surnamed Lei. The evidence shows that Lei and a public
servant surnamed Ng were suspected of falsifying the clock in/out records of
another public servant surnamed Vong for a long time in order to assist him/her in
covering up his/her unjustified absence during working hours and evading relevant
responsibilities. The salary received by the said fraudulent means involved more
than MOP50,000.

Following investigation, the CCAC found that starting from 2010, Vong
frequently went to Mainland China during working hours on over 140 days. Fake
clock in/out records were allegedly made on 96 days among them. The other suspects
confessed fabricating the records of presence for him.

The CCAC also discovered that a lot of personal belongings were stored in the
office of the DSSOPT, including some 40 birdcages and over 10 birds. The CCAC
has referred the case to the Public Prosecutions Office and has reported the situation
to the DSSOPT and urged it to strengthen internal management.

# ok ok



2013 Annual Report of the CCAC of Macao

Case 13:

The CCAC has uncovered a case of bribery in the private sector and arrested six
suspects, including two chefs of a restaurant and four members of food ingredient
suppliers. Since late 2012, the head chef and one of the chefs of a restaurant have
received bribes from three suppliers many times in the process of purchasing food
ingredients and accepted low-quality and substandard ingredients in return, involving
an amount of over MOP200,000 for the purchases. The behaviours have constituted
violation of the law Prevention and Suppression of Bribery in the Private Sector.

It is discovered that a foreign-funded restaurant in the shopping mall of a large
hotel in Cotai hired a local man as the head chef responsible for selection of suppliers
of ingredients. The head chef solicited pecuniary advantage from the suppliers as
reward for acceptance of their supplies.

In the end of 2012, three companies that supplied fresh meat, frozen meat and
vegetables to the restaurant started to offer advantage to the head chef, who returned
the favour by accepting some low-quality or substandard food ingredients from
them. There were once other chefs complaining about the quality of the purchases.
However, the head chef had a hand in it so the concerned items were not returned
for refund. Part of the substandard food ingredients were simply consumed by the
staff or dumped. As a result, the restaurant suffered from a loss. The purchase of the
concerned ingredients amounted to more than MOP200,000.

The head chef of the restaurant allegedly received illicit advantage from the
suppliers and was therefore believed to have breached his/her duty and violated
the provision of passive bribery defined by the law Prevention and Suppression of
Bribery in the Private Sector. One of the chefs was found to be the accomplice of the
head chef in the acceptance of bribes. Three men and a woman, who were people in
charge and staff of the three suppliers, were suspected of committing active bribery.
The case was referred to the Public Prosecutions Office.

I S

Case 14:

According to a complaint received by the CCAC, a staff of the Financial
Services Bureau (DSF) who was responsible for dispatching documents frequently
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went out for breakfast after clock-in every morning. He/She also drove his/her car
near the exit of the car-park of DSF in advance before going off duty at 1:00pm and
then returned to office for clock-out in order to save time for queue-up at the car-
park. The CCAC followed the case on request.

After investigation, it came to light that the staff, after clock-in every morning,
would take his/her breakfast in a coffee shop near DSF for around an hour. Such
act lasted for at least three years. Moreover, the said staff also confessed that every
time when it came his/her turn to park his/her car in the internal car-park of DSF, he
would drive his/her car near the exit of the car-park fifteen minutes prior to going off
duty at 1:00pm and then returned to the office for clock-out. Such behaviour lasted
for two to three years. The alleged acts contravened the obligation of “diligence” of
the Statute of Personnel of the Public Administration of Macao.

Finding no corrupt acts involved in the case, the CCAC archived it and notified
the DSF of the situation so that relevant disciplinary action could be taken.

* ok ok

Case 15:

The CCAC received a report from estate agent A, claiming that staff B, who
contacted a Hong Kong buyer for acquiring a pre-sale property unit, lied that the
business transaction was actually acquired through Property Company C. Based on the
“rules of the industry”, estate agent A should pay Property Company C a commission
of 3% of the property price. However, Property Company C was owned by staff B’s
father and that staff B served as the member of the administrative management body
in the company, suspecting that staff B might involve in corruption and other illicit
acts.

After investigation, it was discovered that the said Hong Kong buyer, who
contacted another shareholder of Property Company C on its own motion to acquire
the pre-sale property, was later introduced to staff B of estate agent A. According to
the “rules of the industry”, estate agent A should enter into agreement of cooperation
with Property Company C against commission allocation between the two parties
and staff B had not defrauded estate agent A to cause it a loss of property. Therefore,
staff B had not violated the provisions of fraud and passive bribery defined by the
law Prevention and Suppression of Bribery in the Private Sector.
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Due to the concerned property is under lawsuit and there is a dispute among the
developer and the commissioned estate agent A and other estate agents in relation to
the commission, estate agent A has not yet paid Property Company C a commission
of 3% accorded with the agreement entered into. However, such problems involve
civil recovery which does not fall into the terms of reference of the CCAC. Therefore,
the case was archived.

kok ok
Case 16:

The CCAC received a report, claiming that social worker A of a Macao
association allegedly forged declaration information in an attempt to cheat the Social
Welfare Bureau (IAS) out of subsidies.

After investigation, it was discovered that the concerned association was a
social institution subsidised by IAS, which subsidised the said association to organise
activities for caring of elderly living alone in the community. The association would
then present reports and ask for expense reimbursement. Allegedly, A claimed to
have organised activities for the elderly living alone and presented IAS with forged
expense receipts for reimbursement.

In the course of investigation, A confessed forging expense receipts and cheated
IAS of subsidies. The alleged acts constituted document forgery and fraud. On 18"
October 2012, upon the request of the CCAC and according to the stipulations of
Penal Code, the Director of IAS charged A in writing. The case was referred to the
Public Prosecutions.

However, on 22" October 2013, TIAS revoked the charge because the suspect,
showing regret to the bureau and confessing his/her mistakes, repaid the cheated
subsidy amount to the bureau. The court approved the revocation and the case was
archived.

kok ok
Case 17:

The CCAC received a complaint, claiming that staff A of a certain government
department violated the principle of “not engaging in incompatible activity”. The
said staff, who ran the business of an online company in 2010, purchased goods from
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different regions for resale. During 2010 to 2011, not only did A use the department’s
computer to handle his/her personal business during office hours over a long period
of time, he/she also repeatedly took the goods to the office for packaging and posted
the packages in the post office during office hours. Moreover, it was reported that A
served as a sleeping shareholder to operate a beauty salon with his/her friend.

After investigation, it was proved that A did engage in a limited company
owned by his/her brother-in-law X and conducted the business activities by means
of an online shop through social network sites (including the sale of skincare in-
store and online). It was verified that A engaged in personal business operation
without approval of his/her department. The alleged acts violated the principle of
“no concurrent duty”. In addition, if A had indeed handled his/personal business and
went to the post office for posting packages during office hours from 2010 to 2011,
the alleged acts would have violated the principle of “diligence”.

Finding no corrupt acts involved in the case, the CCAC archived it and notified
A’s department of A engaging in part time job so that relevant disciplinary action
could be taken. The department replied that there was no evidence to show that A
dealt with his/her personal business operation during office hours from 2010 and
2011. In addition, even though A admitted that he/she had once assisted his/her
brother-in-law to look after the shop, this occasional act, did not constitute a violation
of the principle of exclusivity of duty. Therefore, the CCAC archived the case.

kok ok
Case 18:

The CCAC received a complaint, claiming that the staff of Estoril Swimming
Pool of Macao privately collected admission tickets of bathers to resell for profits.

After investigation, the CCAC found that the said staff basically sold wholly
new tickets to bathers, who would then enter the swimming pool with the on-site
tickets (in exception for monthly-pass holders). In the course of investigation, finding
no signs and evidence involving power abuse of the said staff who privately collected
admission tickets to resell for profits as reported, the CCAC archived the case.

¥ ok ok
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Case 19:

The CCAC received a complaint, claiming that the principal of a school awarded
the contract of the public tender concerning the school expansion project in 2011,
which was subsidised by Education and Youth Affairs Bureau (DSEJ), to the bidding
construction company he/she was familiar with. The alleged acts offended the law
Prevention and Suppression of Bribery in the Private Sector.

In the course of investigation, there was no sign showing that the principal or
other staff of the school intended to award the concerned project to the particular
bidder. However, the CCAC discovered that there were quite many defects in
the open tender procedure concerning the above construction project, e.g. the bid
opening committee had not signed on the documents submitted by the bidders for
verification and failed to announce the bid price and construction period of every
bidder in the bid meeting. Such defects would facilitate bidders to conspire for the
bid price, causing unfairness and impairing the interests of the school.

The CCAC archived the case concerning the part of bribery in the private sector.
In addition, upon the completion of the analysis report regarding the inadequacy in
the approval and supervision on school subsidy project, along with deficiency of
code of practice concerning tender invitation, the DSEJ was required to follow up
the concerned issues.

& ok ok

Case 20:

The CCAC received a complaint, claiming that two unit owners, who served as
the president and member of the owner’s committee, awarded most of the projects of
the edifice to a construction company without the consent of other owners. There was
suspicion of the owner of the construction company offering advantages to the duo.

After investigation, no evidence of vioation of the law Prevention and
Suppression of Bribery in the Private Sector was found in the acts of the president,
some others of the owner’s committee and the owner of the construction company.
Along with the complainant giving up the right of complaint, the CCAC archived
the case.

I S
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Case 21:

The CCAC received a complaint, claiming that a flower shop in Macao smuggled
orchids in bulk into the region on a regular basis for resale at exorbitant prices to
hotels and other florists for gain. The complainant suspected that the act involved
offering bribes to the public servant of the department responsible for supervision of
importation of orchids.

Orchids are controlled plants of Macao which are subject to plant imported
license issued by the Macao Economic Services (MES). After investigation, it was
discovered that the shopkeeper of the flower shop, without declaration, smuggled
orchids into Macao once or twice a week from 2011 to 2013. Thousands of orchids
were smuggled for resale to some hotels for gain each year, with the sum of profits
amounted to over MOP400,000. Following investigation, the case excluded the
involvement of public servants.

Finding no corrupt acts involved in the case, the CCAC archived it and notified
the competent bodies (MES and Macao Customs Service) of the situation so as to
follow up the case concerning relevant administrative impropriety. In September
2013, the MES completed the investigative procedure and imposed a fine of
MOP80,000 on the shopkeeper of the flower shop.

# ok ok

Case 22:

The CCAC received a report, claiming that there were irregularities involving
quotation invitation of “fresh noodles and dim sum” by the procurement department
of Hotel H in 2013 due to the quotation sheets differed from the previous ones, so the
complainant suspected that bidder X offering bribes to the procurement department.
The complainant also pointed out that corrupted acts were serious in hotels and
restaurants of Macao that involved a number of renowned hotels and megastores.

Following investigation, it was found that the procurement department of Hotel
H had not violated the internal procurement guidelines. Due to the procurement
department started to reform the compilation of quotation sheets in 2012, together
with the staff who was responsible for the quotation sheet of “fresh noodles and
dim sum” lacked practical procurement experience because he/she just served as
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purchaser for six months, it was very likely that the reform and the alteration of
purchaser led to different opinions on the issue.

Concerning the report over abnormal relationship between the procurement
department and the restaurant staff or suppliers, since the complainant was unable to
provide physical time and substantial evidence and that he/she did not know about
the internal reform of the compilation of the quotation sheets of the procurement
department, such situation would make the complainant misunderstand that there
existed impropriety. As to the claim of corrupt acts concerning hotels and restaurants,
since the complainant knew about the acts through rumour; or the hotels, which
already knew about the concerned issues and had imposed internal penalty, chose not
to exercise their right of complaint, the CCAC archived the case.

B ok ok

Case 23:

The CCAC received areport, claiming that a staff of TDM setting up a production
company under his/her name or his/her family member’s name in order to bid for
commercial or programme production of government or private departments. The
said staff also hired colleagues of TDM by means of temporary contract and, without
authorisation of TDM, took its photographic equipments for private use in his/her
company.

Following investigation, the photographic equipments used by the private
company were the company’s own ones, without involvement of taking TDM’s. With
regards to the complaint of allegedly establishing a production company on a part-
time basis or under his/her name, it involved disciplinary problems and violation of
non-competition obligation of the staff and TDM owned the competency to handle
the issue. The CCAC had no jurisdiction over the matter.

Regarding the complaint of disciplinary problems and violation of non-
competition obligation of the staff, the CCAC referred the case to the relevant
television station for appropriate handling. The television station later replied that
it had conducted internal investigation and gave warning to the concerned staff and
required the staff to declare that he/she had not participated in any business involving
private companies or engaged in inappropriate competition with the television
station. For those staff who had established their private companies, they had to
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declare that relevant companies were closed (or in the course of canceling business
registration).

* ok ok

Case 24:

The CCAC received a report, claiming that the owner of a garment factory in
Macao allegedly made a false statement of his/her staff’s salaries in an attempt to help
them escape from paying income tax over the past some ten years. The complainant
also said that the factory owner had once told the staff that he/she could make false
report of the staff’s salary so that they could escape from paying income tax, but the
saved tax amount had to be shared between the staff and the factory.

After communicating with the staff who had left office, they had never heard
that the company could help reporting less income and requested them to share
the saved tax amount between the staff and the company. Upon checking the tax
information of the Financial Services Bureau, the staff had frankly reported and paid
the income tax. It was also verified that the declared income and the income actually
received by the staff was basically the same and thus there was no circumstance of
false report.

In the course of investigation, it was found that the garment factory experienced
its downturn when the business environment of Macao garment industry turned poor.
By the end of 2008, the factory sacked some ten local employees without giving
justifiable compensation and the relevant case was judged by the court, with verdict
given already. Since the factory did not have any assets for the court to enforce the
judgment, no progress was made on the compensation issue and the employees who
were sacked have still not been compensated. In fact, the garment factory, which
had sold all its factories and assets to pay its debt, still owed banks some debts. The
owner, who was one of the complainees, passed away in 2010, and thus the garment
factory did not have any capital to pay for salaries or compensation.

Finding no person-in-charge or staff of the garment factory committing criminal
acts, the CCAC archived the case.

¥ ok ok
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Case 25:

The CCAC received a complaint from a unit owner of a building, claiming
that the accounts of the management committee of his building were messy, without
listing how the unpaid management fee, being recovered, was used. The complainant
suspected that someone kept the money for himself/herself. The complainant also
doubted over the extra administration fee collected annually by the committee and
suspected that someone might have privately shared the sum.

After investigation, it was found that expense detail sheets regarding the
management fees collected were stuck at the lobby of each building of the relevant
housing estate and household members could have a glimpse of the monthly income
and expenditure of the management fees. The management fees in default over
the past years, which part of income belonged to the management fees recovered
and the total were clearly shown in the sheets. Moreover, independent auditor was
hired for auditing and computer accounts were also created. It was not as messy as
what the complainant described. Regarding the administration fund of the owner’s
committee, following investigation, the committee, at that time, did not take into
consideration that the household members had the right to know the use of the money
such that it failed to stick the expense detail sheet concerning the administration fee
of the committee in the lobby for the knowledge of the household members. If the
committee did so timely, it would eliminate the worries of the household members. In
the course of investigation, there was not such a circumstance of repeated calculation
and embezzlement of the administration fee by the owner’s committee as suspected
by the complainant.

Finding no illegality or bribery in the private sector involved in the case, the
CCAC archived it.

%k %k sk
Case 26:

The CCAC received a report, claiming that A, who served as a driver of heavy-
duty vehicle in a government department, allegedly worked as a part-time taxi driver
in his/her spare time without the authorisation of his/her superior.

After investigation, the CCAC found that A did drive a black taxi. Despite the
fact that A failed to apply to his/her department that he/she worked as a part-time taxi
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driver when he/she was off duty, A was employed under temporary contact, in which
the nature was not the same as public servants and staff of the public administration,
and hence the act was not subject to the disciplinary system of the Statute of
Personnel of the Public Administration of Macao. However, due to the duty of A was
to drive vehicles and that serving as a part-time driver reduced his/her time to take
rest and thus impaired his/her mental state and concentration during his/her daytime
work. The two activities were not compatible, thus the CCAC informed the relevant
department of the case. Later, the department replied that it had conducted a simple
investigation procedure and decided to discharge the contract with A.

® ok ok

Case 27:

The CCAC received a report, claiming that W, a staff of a subunit of a
government department, who took advantage of his/her position of handling staff’s
attendance records, intentionally did not clock in and remarked in his/her attendance
records that he/she forgot to clock in so as to avoid the records of late for work. The
complainant suspected that the said staff was harboured by his/her superior.

After investigation, it was discovered that the circumstances of W being late for
work and failing to clock in did happen, with an average of once or twice a month
and records with a remark of “Forgetting to bring intelligence card. Have already
filled out the attendance sheet.” After checking the records of the CCTV over the
past year, it was found that instead of escaping from disciplinary obligation, W did
forget to bring his/her work permit for work such that he/she could not clock in.
Moreover, W honestly wrote down the minutes late for work such that his/her act did
not involve in criminal matter.

However, if the staff always fails to clock in, the attendance supervision system
is just nominal. After reflecting the situation to the relevant department, it replied that
it has ordered the responsible functionary supervisor to raise the staff’s awareness
concerning attendance records.

Since the relevant department has appropriate handling of the issue, the CCAC
archived the case.

® ok ok
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Case 28:

The CCAC received a report, claiming that staff B of a bureau bought a flat
with his/her spouse many years ago, but still successfully cheated the government
of economical housing flat because almost all owners of the building, including B,
had not made purchase agreements such that there was no information disclosing the
owners of the flat in the Real Estate Registry.

After referring to the public notice of the Housing Bureau about noticing Macao
residents including B to select economical housing flats dated 14™ December 2012,
the content was the same as provided by the informer. The CCAC sent an official to
the Housing Bureau to request for relevant information, the bureau replied that there
was no information showing B and his/her spouse applying to acquire economical
housing flat, or had already bought economical housing flat or being members in
another family which had already signed the purchase appointment contract of
economical housing flat. Judging from the above information, the name of B, as
shown in the public notice, was just the same as B’s and it was very likely that the
informer misunderstood that they were the same person.

Finding the report did not accord with the facts and there was no public servant
involving in criminal or discipline violation, the CCAC archived the case.

B ok ok

Case 29:

The CCAC received a report, claiming that the manager of floral department
of hotel A had not requested flower supplier B to return or replace problem flowers,
instead he/she asked supplier B to supply flowers which were originally supplied by
supplier C, suspecting that it might involve offering of advantages.

After investigation, it was discovered that out of five flower suppliers, supplier
B and supplier C had been the designated flower suppliers of hotel A since 2008.
In around early 2010, due to supplier C was dissatisfied with hotel A regarding its
procedure of examining flowers being too strict, it suspended supplying flowers to
hotel A and therefore, supplier B replaced supplier C. The CCAC also noticed that
the manager of floral department had no right to designate which supplier to supply
flowers, it was subject to the approval of the Floral Director and Vice-President of
Operation Department.
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As a matter of fact, the floral department of hotel A had always applied the same
strict examination procedure to all suppliers; even supplier B had been repeatedly
requested to return the flowers due to quality problems. Finding the report did not
accord with the facts, the CCAC archived the case.

* ok ok

Case 30:

The CCAC received a report from the owner of restaurant A, claiming that the
chef of restaurant A accepting commission from supplier B as a reward to allow
supplier B to supply food to restaurant A not according to the quantities ordered. The
informer also complained that the chef collected introduction fee from the Mainland
labour when they were introduced to work in the restaurant.

After investigation, it was found that the food supplied by supplier B was not
exclusively examined and received by the chef; the chef would also authorise other
staff to examine the food. Therefore, it was impossible for the chef to ask other staff
to receive the food if he/she did receive advantage from supplier B in exchange for
allowing supplier B to supply food to restaurant A not based on the quantity ordered.

Regarding restaurant A losing its food, there was no proof that the food was
missing during receipt or after receipt. If it was the latter, it did not involve the chef
receiving advantage to carry out bribery acts, instead it involved a theft which did
not fall within the function of the CCAC.

Due to restaurant A had already been closed during investigation and the CCAC
had no condition to further investigate into the case. The complainant just heard from
the restaurant staff that the food was missing without justified reason and therefore
made the above guess. Upon investigation, the CCAC had not found any evidence to
prove that the chef had received commission. Moreover, when the chef was working
in restaurant A, the restaurant did not employ any Mainland labour and thus there was
not such a case of the chef receiving introduction fee as referred by the complainant.
Therefore, the CCAC archived the case.

* ok ok
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Case 31:

The CCAC received a report from the owner of a unit of a building and the
reference from the Housing Bureau, claiming that president A of the management
committee of the housing estate involved in unclear accounts, inconsistent
construction price, construction price different from the money collected from
the unit owners in relation to the tender procedure concerning the maintenance of
elevators.

After investigation, it was discovered that the elevator problems of the said
housing estate were serious and comprehensive maintenance or replacement had to be
conducted as soon as possible. Therefore, A established the management committee
in early 2013 and convened the General Assembly of the owners, with the consent
of a majority of the owners, the members of the committee were selected. Under
the witness of the staff of the Housing Bureau, bid opening and voting in relation to
the renewal of the elevators of the housing estate were conducted; and Company B
won the bid with the price of MOPS5 million. Due to the elevator project involved
many items, the management committee and Company B made an adjustment in the
installment in relation to the parts of the elevators in order to enhance their safety and
the final price increased by MOP40,000 compared to the original price. The CCAC
made analysis on the tender document, meeting minutes and accounts in relation to
the elevator project of the housing estate, the accounts were thoroughly recorded and
no suspicion was found and over 85% of the owners supported the replacement of
elevators.

Finding the report did not accord with the investigation results and no illegal
acts were involved in the case, the CCAC archived it.

B ok ok

Case 32:

The CCAC received areport, claiming that Director A of a property management
company, in the course of tender invitation in relation to the internal refurbishment of
a shopping mall, leaked the quotation prices of other bidders to a winning bidder. The
complainant suspected Director A of offending the law Prevention and Suppression
of Bribery in the Private Sector.
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Due to the fact that Director A was the top boss of the company's branch office
in Macao, the CCAC requested its parent company, a Hong Kong shareholder, for
relevant tender invitation and tender document. Following analysis and interview, it
was discovered that Director A had not participated in the relevant tender evaluation
and contract awarding and it was subject to the shareholders of the parent company
to make decision after discussion. Therefore, the situation described by the informer
did not exist. In addition, the shareholders of the company placed great trust on their
subordinates, stating that they would not execute the right of complaint even if they
found their subordinates allegedly offending the law Prevention and Suppression of
Bribery in the Private Sector. Thus, the CCAC archived the case.

* ok ok

IT1. Joint investigation into cross-boundary cases and judiciary assis-
tance

(1) Requests for CCAC’s assistance from law enforcement agencies abroad

In 2013, the CCAC received requests to provide assistance in the investigations
of six cases from law enforcement agencies abroad, including five cases from the
Hong Kong anti-graft agency and one case from Thailand’s anti-graft agency. The
CCAC has completed investigations of five of the cases, while one case is still under
investigation. The requests involve assistance in evidence search and contact of
relevant people.

(2) Requests for assistance of law enforcement agencies abroad from CCAC

In 2013, the CCAC requested law enforcement agencies abroad for assistance
in the investigations of a total of five cases, of which four have been completed
and one is still under investigation. The CCAC mainly sought assistance from the
Mainland and Hong Kong anti-graft agencies.
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PART IV

OMBUDSMAN

I. Introduction

In 2013, the CCAC continued to play its important role as the ombudsman by
overseeing the legality and rationality of administrative procedures carried out by
public departments; and enhancing their administrative legality and efficiency.

Last year, there were over 600 administrative complaints against government
departments, of which a majority was about dissatisfaction of law-enforcement
approaches or administrative decisions. The followings are the features of the
complaints in 2013:

(1) Matters about the central recruitment system of the public administration;
There were inadequate considerations when handling the relevant problems
which led to a large increase of complaints.

(2) The complaints over law-enforcement and management mainly involved
law-enforcement by police, traffic offences, municipal affairs, housing and
public works.

To sum up the data, it is not difficult to find out where the “dissatisfaction-
prone” areas lie:

(1) Administrative departments’ omission, procrastination, non-compliance
with the law and loose standard of law enforcement;

(2) Administrative departments’ outdated management;

(3) Competent departments’ inadequate understanding of their own duties and
functions and their incapability to make a timely, accurate and effective
decision.

To conclude the categories and contents of the complaints, law-enforcement
by police, health care, traffic affairs, economic and social housing and municipal
affairs were complained about the most, while the problems reflected by the cases
still involved wrong procedures handling and approach, inadequate understanding
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of law, wrong and delayed administrative decisions, and public works management
procedures and decisions that did not meet the demands brought by social
development. In some cases wrong decisions were fatal.

The report mainly analyses and summarises the works in the area of
ombudsmanship that the CCAC conducted in 2013 in the following aspects:

(1) Number and nature of requests for help and consultation;

(2) To reveal some common or inspiring cases to the general public in order to
awake citizens’ awareness of protecting their rights and interests and urge
public departments to improve themselves.

II. Number and nature of requests for help and consultation
In 2013, the CCAC handled:
e Enquiries : 525
e Complaints : 959 (of which 604 were received in 2013)

[Note: In 2013, the CCAC opened files for investigation of 604 cases. In addition to 355 cases
carried over from 2012, the CCAC had to handle a total of 959 cases throughout the year, while

510 of them were concluded.]

In 2013, the CCAC received 525 requests for help and consultation, a slight
decrease compared to 586 requests in 2012. The requests mainly involved legal
system governing public services, traffic offences, illegal constructions, municipal
affairs and labour disputes. In particular, there was a slight increase of enquiries on
traffic offences, illegal constructions and the competence of the Civic and Municipal
Affairs Bureau.

The administrative complaints handled by the CCAC in 2013 were related to
the following issues:
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Issue Caseload
Legal system governing public service
= Personnel rights and interests 29
= Discipline 25 104
= Recruitment 23
® Internal management 27
Labour affairs/Human resources
= Labour dispute 9 10
= Non-resident labour 1
Land and public works
= [llegal constructions 30
= Regulation on usage of property 40
= Construction license and check
= Land grant
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(

Municipal affairs

® Environmental hygiene 11
® Municipal licenses 8
®  Vendors 8
= Occupation of public land 4
® Animals 2
= Public facilities 8
= Others 3
Traffic affairs
= Traffic planning 20
= Public transportation 11
= Vehicles/Driving license 4

Public Procurement

Management and law-enforcement of
public security force

Education

Health care

Government subsidies
Supervision on public utilities
Legislative Assembly Election
Provision of data

Economic housing/social housing
Noise

Property administration
Sports

Issuance of banknotes

Social welfare

Fire safety

44

35

43

17

17

11

11

28

10
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Personal privacy 3
Social Security Fund 3
Consumer rights and interests 2
Identification 2
Irregularities in other administrative procedures 20

Beyond the competence of the CCAC
®  Criminal cases5 21
64

®  Personal disputes 43

Total 510

3 It is found that the complaints also involve criminal case which goes beyond the competence of the CCAC, so
the complaints were archived or handled by other appropriate means.
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In 2013, the issues which the requests for help were related to included:

Issue Caseload

Legal system governing public service

= Personnel rights and interests 35
= Public servant’s obligations 31
= Discipline 29 128
= Internal management 20
= Recruitment 13

Land and public works
= Jllegal constructions 9 12

= Public works

Labour affairs/ Human Resources Office

= Labour dispute 23
= Non-resident labour 3 29
= Jllegal labour 3

Traffic affairs

Public transportation
Vehicles/driving license

Traffic planning

Municipal affairs

Environmental hygiene
Municipal licenses
Occupation of public land
Vendors

Others

Management and law-enforcement
of public security force

Tax affairs

Code of conduct

Public procurement

—
—_

£ ST S Je o]

11

27

33

11

33

13



Economic housing/social housing

Health care

Legislative Assembly Election

Social Security Fund

Personal privacy

Right of abode

Government subsidies

Education

Property management

Birth/property registration

Provision of data

Identification

Social welfare

Competence and function of the CCAC/ others
Irregularities in other administrative procedures

Beyond the competence of the CCAC

= Criminal cases 36

= Judicial affairs 17

= Civil Law Issues 19

= Personal disputes 7
Total
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13

12

41

33

79

525
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When handling the complaints, the CCAC basically adopts various prompt and
effective approaches, of which the most common is to examine related documents
and bring up improvement measures directly in order to solve the problems as soon as
possible. The public departments’ attitude towards the analysis report, suggestions or
recommendations made by the CCAC has changed as they have become more active
and more likely to accept the suggestions. However, the real measures or solutions
to the problems are not implemented immediately. In some cases, they even tried not
to face the problems by making up excuses, thus worsening the conflicts. Sometimes
the relevant supervisory staff did not take up the responsibility for it.

The result of handling administrative complaints in 2013 is as follows:

Approach/Result Caseload
Archived upon the CCAC'’s investigation and analysis 423
Archived after the relevant departments solved the problems on their own 23
Archived since the complaints were beyond the competence of the CCAC 64

ITI. Investigation file, analysis and recommendation

The complaints that the CCAC received are basically handled and analysed
with simple and direct method — to handle the complaints as ombudsman cases or
commence investigation under criminal law.

For the ombudsman cases, the CCAC always observes the principle of debate:
to ensure that both the complainant and the department being complained about have
the chance of pleading and explaining; and to request related parties for explanation,
clarification or supplementary materials. Subsequently, the CCAC will conduct a
comprehensive factual and legal analysis on the complaint. Finally, a conclusion will
be made: if illegality exists, the CCAC will point them out clearly and request the
relevant department to solve the problems. Suggestion on improvement will also be
made if needed.

Another possibility is that there is no sufficient basis and signs showing illegality
and irregularity committed by the administrative departments and the CCAC will
archive the complaints.
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Another situation is that in the complaint handling process, the relevant
departments have solved the problems on their own and the complainants have agreed
on and accepted the results. In this case, the CCAC will archive the complaints.

These are the approaches that the Commission always adopts to handle
administrative complaints and the commonly seen results. Only in some special
cases, the CCAC will adopt other approaches according to specific needs.

In the process of handling administrative complaints, the most important is to
present clear and specific facts, relevant arguments with sufficient basis, clear and
convincing legal viewpoints and accurate application of law. The ultimate purpose is
to ensure legal administration and to protect citizens’ legitimate rights and interests.

IV. Summary of some ombudsman cases

In order to enable the public to know how the complaints in the area of
ombudsmanship were handled last year, a number of cases which are closely related
to citizens’ daily life and have aroused public attention have been chosen to be
analysed in this part, with the aim to enhance the public departments’ sensitivity
and law-enforcement standard, as well as to enable the public to know the defects in
handling these cases by the departments, thus strengthening citizens’ awareness of
protecting their own rights and interests.

Case 1 — Staff quarters and housing allowance of university

In June 2013, the CCAC received a complaint about the following matters:

1. The University of Macau (UM) has violated the applicable law as it only
publicized its rules on its website but not the Official Gazette of Macao SAR
in order to evade the supervision by the CCAC or the Commission of Audit.

2. The housing policy of the UM is unlawful in the following aspects:

a. Staff quarters:
1) Holders of academic positions are given the priority based on their

hierarchical ranks. As a result, other staff are in the bottom of the
waiting list.
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2) Single academic staffs of higher rank have been given 3-room flats,
but some academic staffs of lower rank or administrative staffs who
are married with three children have only been given 1-room flats.

3) Employees from overseas are not given any staff quarters in
compliance with law. Instead, their salary indexes are slightly
increased only.

4) Owning a property in Macao SAR does not rule out the possibility
of being given a public flat in the new campus.

5) According to Decree Law no. 1/91/M, the rental shall be equal to
2% to 3% of salary depending on whether there is furniture in the
flat. However, the rental determined by the UM is 5% of salary. At
the same time, in order to protect the academic staff of higher rank,
the upper limit is 5% of 900 points of salary index.

. Housing allowance: UM does not offer housing allowance to its staff as

provided by Law no. 2/2011 but gives more allowances to higher paid
staff.

As to the first point, UM is a public legal person who has its own
organs and assets and enjoys academic, disciplinary, administrative,
financial and property autonomy. Also, it shall establish internal
regulations to regulate its management and operation. If the relevant
charter and regulation does not have any external effect, it is not
necessary to publicize it on the Official Gazette of Macao SAR under the
law. Information shows that the scheme of staff housing and the internal
regulation of housing allowance have already been approved and passed
by the University Council and the Rector of UM respectively. Therefore,
as to the publication of the internal regulations in the intranet of the UM,
no administrative illegality or irregularity has been found so far.

As to the second point, the UM explained that the staff housing
scheme aims to encourage more quality and experienced teaching staff
to stay in the campus to implement one of the key parts of its policy
of "4-in-1 education" - peer and community education (The priority is
based on the rank of position and directly proportional with the number
of family members. In other words, number of family members is not
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the only criteria for staff quarters allocation. In 2011, the upper limit of
the rental of staff quarters was determined). At the same time, the UM
considers that the staff housing scheme is established for the purpose of
teaching and it is not a social welfare aiming to meet the demands for
dwellings. Therefore, it does not rule out the possibility to accommodate
those who own a property in the staff quarters so that both local and
non-local teaching staff will be able to live in the quarters to get in touch
with students in compliance with the UM's teaching policy of balanced
development of local and diversified cultures. Moreover, in order to
enhance UM's competitiveness in the human resource market, the UM
has set three groups of the amounts of housing allowance and lessened
the gap between the costs of accommodation of those not allocated to
staff quarters and those do through adjustment of the amounts of housing
allowance. After the adjustment, the rentals that non-local staff who are
not allocated to staff quarters have to pay for their dwellings outside the
campus are basically similar to that for staff quarters.

Based on the CCAC's analysis, there is no sign showing that the
staff housing scheme and housing allowance contradict the direction of
the university's development and teaching policy. Therefore, the case
has been archived.

Case 2 — Staff's rights and interests shall be guaranteed under the law

In January 2011, the CCAC received a complaint over the administrative
illegalities and irregularities committed by the Macao Polytechnic Institute
(MPI) concerning its handling of the complainant's teaching schedule for the 1st
semester in academic year 2010/2011 and the uploading of "report of students'
questionnaire survey" to the MPI's website and the requirement that full-time
academic staff shall submit the "declaration" of staying in Macao during the
recess. The complainant brought up a total of 14 accusations.

Following investigation and analysis, the CCAC came up with the
following conclusion:

1. Regarding the 12 accusations regarding the handling of teaching schedule,
no evidence has been found in the investigation.
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Regarding the accusation thatuploading the "report of students' questionnaire
survey" involved the issues about protection of personal data, the CCAC
referred the case to the competent agency for follow-up. Eventually the
agency considered that it did not violate the Law of Protection of Personal
Data.

Regarding the "declaration of staying in Macao", the MPI explained that
since no teaching activities are held during the summer and winter recess
periods normally, full-time academic staff will be exempted from staying
at the workplace based on their office schedules according to the actual
situation. However, it does not mean that they are exempted from working.
If needed, they have the responsibility to "go back" to work according to
normal working schedule. In order to remind them of the responsibility, the
MPI asks them to submit the "declaration" that they will stay in Macao to
stand by during the relevant period. As to those who have applied for annual
leave during the period, they do not have to submit the declaration. In other
words, the full-time academic staff who do not submit the "declaration"
have to "go back" to work according to normal office schedule during
summer and winter recess periods.

The CCAC considers that in a labour-capital relationship, even if
the employer does not assign any task to the employee, that latter still has
the responsibility to stand by at the designated place and time. Full-time
academic staff have to go to work as usual during summer and winter recess
periods except annual leave and public holidays. Since there is no class
during the recess period, the MPI adopts a flexible method to handle the
matter. That is, they do not have to fully stick to the normal office hours
everyday, but only in case where it is necessary. This requirement is not
unlawful.

Nevertheless, the expression "will stay in Macao" in the "declaration"
and the requirement that "During the recess periods, if the teaching staff
needs to leave Macao for personal reasons,... he/she shall submit annual
leave application and the days will be considered as annual leave days."
under the Board of Management's resolution no. 11D/CG/2002 may be
easily interpreted as "During the recess periods, the days on which they are
not in Macao shall be considered as annual leave days".



2013 Annual Report of the CCAC of Macao

In fact, the academic staff who are not on annual leave have the right
to manage their non-working time. In such sense, the staff shall not leave
Macao during non-working hours or they shall take annual leave - this
method is unreasonable and unlawful.

Moreover, Article 33 of the Basic Law stipulates that Macao residents
shall have freedom to travel and to enter or leave the Region. Under Article
43 of the Basic Law, persons in the Macao Special Administrative Region
also enjoy such freedom. However, under the Board of Management's
resolution no. 11D/CG/2002, the "declaration" indicates that the staff shall
declare that he/she "will stay in Macao" during summer and winter recess
period. Such content seems to constrict their rights.

Hence the CCAC stated its stance to the MPI. Later, the MPI replied
that it has repealed the relevant regulation under the Board of Management's
resolution no. 11D/CG/2002. Also, the content about staying in Macao in
the "declaration" has also been deleted. The problems that the complainant
concerns have been solved.

Meanwhile, in the course of handling the case, the CCAC also followed
up the following matters:

1. Wrong legal basis for the interpretation of "legality of unilateral
modification of teaching schedule by MPI"

According to the law, the MPI may unilaterally modify teaching
schedule, but the legal basis stated by the MPI is doubtful. The MPI replied
that half of the complainant's working time is not subject to normal office
hours, saying that "his/her working hour is not fully subject to fixed working
hours". Therefore, Article 34 of Labour Relations Law is not applicable.
The MPI also considered that Article 35 of the same law, "Exemption for the
working time schedule", is applicable to the complainant's working hours.

According to the CCAC's analysis, the complainant is an academic
staff of the MPI and the employment contract between them states: The
complainant agrees to stick to the working schedule planned by the MPI and
fulfil the duties stipulated by Article 88 of the Statutes of Macao Polytechnic
Institute (hereinafter "Statutes of MPI") and the rules applicable to the MPI.
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Article 88 of Statutes of MPI states that "The duty of obedience refers to
accepting and executing the orders given by his/her legitimate hierarchical
superior for work in a statutory way." It shows that the complainant's work
is not "academic or research work not under the supervision of a superior"
as stipulated by Paragraph 1 of Article 35 of the Labour Relations Law.

Moreover, the contract does not state that the complainant is not
subject to working time schedule in compliance with Paragraph 2 of Article
35 of Labour Relations Law, instead it states that the complainant agrees to
follow the working time schedule set by MPI.

In fact, if the complainant's job nature is not subject to working time
schedule, the MPI does not need to set up a teaching and office time table
for the complainant. Moreover, according to the MPI's response, "the
complainant did not stick to the teaching timetable set by the MPI and
even rescheduled his/her classes without approval. The MPI has already
commenced disciplinary procedure." These have proven that Article 35
about exemption from working time schedule is not applicable to the
complainant's case.

Therefore, for the legality of the complainant's working time schedule,
the legal basis adopted by the MPI is not applicable.

2. The formatted wording in the working time schedule provided by MPI
for academic staff to "sign for authentication" causes unnecessary
misunderstanding

In the copy of the teaching schedule which the MPI requested for the
complainant's "signature for authentication" provided by the complainant,
there is a printed phrase "I, (the complainant's English name), agree with
the above job assignment".

The formatted word "agree" has been understood by the complainant
as the MPI requests him/her to express his/her agreement by signing the
timetable. Based on this understanding, it will be reasonable for the staff not
to sign the schedule for the reason that it has conflict with his/her private
life.
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Since the purpose of the MPI's requests for teaching staff's signature
on the teaching schedule is to tell them to teach and work according to the
schedule instead of asking for their agreement, it is necessary for the MPI
to revise the relevant wording.

The MPI accepted the CCAC's suggestion and hence it revised the
relevant wording and promised to pay attention to the applicability of
relevant laws.

3. The MPI allegedly adopted the wrong employment scheme as it hires
part-time teachers under service provision contract. As a result, they
receive no overtime pay for making up missed classes during public
holidays and have to declare taxes on activities under the "freelance
work regime" for their remuneration.

The MPI admitted that it did hire part-time teachers under service
provision contract and they received no overtime pay for making up missed
classes during public holidays because: 1) The remuneration is paid based
on the workload and the number of teaching hours stated in the contract.
2) The Statutes of MPI is not applicable to part-time teachers because
Article 30 states that the personnel of the MPI shall work under full-time
scheme. Meanwhile, according to the MPI's understanding, Article 5 of the
Regulation of Occupation Tax stipulates that teachers are in the 2nd group
of taxpayers, who are engaged in freelance and technical jobs in Macao
SAR.

Following analysis, the CCAC considered that whether the labour-
capital relation exists does not depend on the nature or name of the
contract but whether there is boss-subordinate relationship. In other words,
regardless of the "service provision contract" entered into between the MPI
and a part-time teacher, if boss-subordinate relationship exists between
them, it is labour-capital relation, which is subject to the Labour Relations
Law and the Statutes of MPI.

Article 34 of the Regulations for Academic Staff of Macao Polytechnic
Institute (hereinafter "Regulations for Academic Staff") states, "The relevant
provisions under the Statutes of Macao Polytechnic Institute are applicable
to the academic staff of MPL." Although Article 30 of the Statutes of MPI
stipulates that the staff of the MPI shall fulfil their duties on full-time basis,
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the Regulations for Academic Staff does not state that the "academic staff"
only refer to full-time academic staff. Moreover, according to Article 21
of the Statutes, the Statutes shall also apply to part-time teachers who are
subordinate to the MPI.

Therefore, the exclusion of the applicability of the Statutes of MPI to
part-time teacher based on the provision of exclusiveness under Article 30
of the Statutes of MPI is doubtful.

Moreover, whether the academic staff shall declare their remuneration
under the scheme of freelance and technical profession depends on whether
they work on freelance basis or provide service for others as employees and
work for others who are not considered as their employers at the same time.
It cannot be merely defined by the type of their position - teacher.

According to some judicial viewpoints and theories, whether "boss-
subordinate relationship" exists should be judged in six aspects, namely,
whether the working time is decided by the employer, whether the
workplace is designated by the employer, whether the tools are provided
by the employer, whether the pay is calculated according to the working
process, whether the employer has the leadership power and whether the
employer has the disciplinary power.

Therefore, the CCAC sent a letter to the MPI to state the above stance
and requested the MPI to point out the difference in practical works between
part-time teachers and full-time academic staff employed under personal
contract, the relevant facts and the legal basis.

In its reply, the MPI stated that there is no boss-subordinate relationship
between part-time teachers and it because 1) the time of the classes is decided
by them. 2) Their pay is calculated based on hours of teaching. 3) Due to
the principle of academic freedom, the MPI does not intervene into their
teaching methods. 4) The contract does not contain any provisions about
discipline, so the MPI does not have the power to punish them. Moreover,
the MPI also pointed out that the difference between academic staff and
part-time teachers is that the former are also responsible for non-teaching
duties and the MPI's leadership and management power is exercised in this
aspect.
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By comparing the sample of contract of academic staff with that of
part-time teacher, the latter is only responsible for teaching specific subjects,
while the former have non-teaching duties. Therefore, there is a difference
in duties/responsibilities between them.

Part-time teachers work independently and are paid hourly. The MPI
has no disciplinary power over them. Therefore, there is no evidence proving
that hiring part-time teachers under service provision contract is illegal.

Therefore, for the fact that part-time teachers are not given overtime
remuneration for making up missed classes during public holidays,
according to the contract, the pay is calculated based on the hours of
teaching. Therefore, the MPI's handling method is not illegal.

As to the fact that the part-time teachers have to declare taxes on
activities under the "freelance work regime" for their remuneration, there is
no information proving that this is a compulsory requirement by the MPI.

4. The MPI charges 10% of the earnings from part-time positions taken up
by full-time staff with its approval as administration fee

The Code of Administrative Procedure stipulates that administrative
procedure is gratuitous unless otherwise stipulated by law. Therefore, if the
MPI asks for fee from its full-time staff who take up outside positions with
its approval, there should be relevant legal basis.

Information shows that the legal bases are Paragraph 1 of Article 1 of
the Statutes of MPI, Sub-paragraph j) and I) of Paragraph 1 of Article 14 and
Paragraph 7 of Article 22 and Article 27 of the Regulations for Academic

Staff.

According to the above provisions, full-time academic staff have to
fulfil the duty of exclusiveness. Unless approved by the MPI or except in
special cases as stipulated by the law, they "shall not engage in any other
jobs". Moreover, full-time academic staff can only receive statutory pay
under the law unless in exceptional cases as provided by law, such as the
pay for doing part-time jobs recognised by the Technical and Scientific
Committee as having academic and technical nature and not affecting the
stability of their full-time work with approval by the Board of Management/
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President. However, based on this provision, it is impossible to jump to
the conclusion that "the MPI allows full-time teachers to do paid works
for organisations other than MPI and will charge 10% of the pay as
administrative fee..."

In fact, the reason why some full-time academic staff provide service
for the institutions other than the MPI may be the agreement or contract
between the MPI and the institution or may be personal matters. As to the
former case, it is arranged by the MPI. That means the MPI has already
approved it. In this sense, it is not necessary for the staff to apply for
the approval. Therefore, it is reasonable to believe that the case where
a statement of agreeing to pay the administration fee is required for the
application is the latter case.

The MPI stated that one of the reasons for charging the administration
fee is that the MPI has to provide service for the applicants, such as filling in
the form required by the Commission of Audit for them. Indeed, according
to Commission of Audit's Order no. 5/2007 and its appendix, the institutions
that enjoy administrative or financial autonomy shall submit the "list of
personnel holding concurrent post" to the Commission of Audit during a
designated period every year. However, under the said order, both full-time
and part-time academic staff shall declare the information of their outside
jobs to the MPL In this sense, charging fees from the full-time academic
staff for "providing service of filling in the form" is unfair.

Moreover, according to Paragraph 2 of Article 1 of the Statutes of MPI,
the MPI shall follow the statutory principles in the aspect of income. If the
paid service provided by a full-time academic staff for an institution other
than the MPI is not under an agreement or contract between the MPI and
the institution, it is an outside activity and the MPI will charge 10% of the
pay for the service, which will not be considered as "earning from activities
or the MPI's income" under Sub-paragraph a) of Article 7 of Decree Law
no. 49/91/M.

Although the MPI intents to, through charging fees, "prevent full-
time teachers from paying too much attention to the matters other than
their duties so that the normal teaching works will not be affected and the
principle of exclusiveness of full-time academic staff will be complied
with", charging fees from them does not have necessary connection with
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whether the relevant staff will pay too much attention on their part-time
jobs or not. In fact, the charge has enlarged their burdens and affected their
rights and interests, but not merely an issue about internal administrative
management of the MPI. It has gone beyond the competence of the Board
of Management provided by Sub-paragraph 1) of Paragraph 1 of Article 14
of the Statute of MPI.

Therefore, charging administration fee from full-time academic staff
who provide paid service for institutions other than the MPI and calculating
it in direct proportion with the amount of the remuneration of the service
are unlawful.

However, when the CCAC was still following up the case, the MPI, in
response to a lawmaker's written query in March 2012, clearly stated that
this practice was already suspended in November 2011.

To conclude, since the MPI has already adopted measures to redress
the illegalities and irregularities found by the CCAC and there is no other
matters that are needed to be further followed up, the case is archived.

Case 3 — To Meet the Limitation for Imposing Punishment

In November 2012, the CCAC received a complaint alleging that the
Tobacco Prevention and Control Office of the Health Bureau (hereinafter the
"Office") did not compulsorily levy fine from the citizens and tourists who did
not pay the fine for breaking the smokefree law. Thus the complainant suspected
that the Office's handling approach is unfair to the citizens and tourists who
observe the law and pay the fine.

In the investigation, the CCAC found that the Health Bureau did not refer
the cases of not paying the fine on time to the Coercive Collection Bureau of the
Financial Services Bureau for compulsory collection.

The Health Bureau replied that the Office shall strictly follow the law
when handling the procedures of illegal administration in order to prevent
procedural defects and that the bureau was actively following it up and
relevant notifications of decision on punishment and compulsory fining have
been sent out.
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Indeed, as the Regime of Tobacco Prevention and Control has been in force
for almost two years and Paragraph 1 of Article 7 of Decree Law no. 52/99/M
of 4" October (General Regime and Procedure of Illegal Administrative Acts)
stipulates that "the procedure for imposing punishment shall expire two years
from the date the offence is committed", the CCAC considered that the Health
Bureau may lead to extinction of the right to pursue the fines if it fails to make
the decision to impose fines in the cases occurred right after the Regime of
Tobacco Prevention and Control was implemented due to the expiration of
the time limit. Therefore, the CCAC wrote to the Health Bureau to call for its
attention to the time limit for imposing the fine.

Later, the CCAC realized that the Health Bureau has already made decision
on punishment and referred the cases of fine in arrears to the Coercive Collection
Bureau. Also, there is no case of unsuccessful levy of fine due to expiry of the
limitation. Therefore, the CCAC archived the case.

Case 4 — The authority shall ensure normal operation of public facilities

In November 2012, a complainant told the CCAC that his wife and their
baby were trapped inside a lift at the Barrier Gate checkpoint at around 15:00
one day in the same month when they were going to leave Macao. At that time,
his wife pressed the alarm bell button to seek help, but the volume was too
low that no one noticed them. Moreover, as there was no intercom inside the
lift, they were trapped for 45 minutes. The complainant was dissatisfied of the
situation and hoped that the authority would properly maintain the facilities to
prevent the similar cases from happening again.

The law does not provide any requirements about the emergency devices
(e.g. installation of intercom, volume of alarm bell) in lifts. However, since
the lift is in a public facility - the Barrier Gate checkpoint - to be used by the
general public, the emergency devices which are inadequate or unable to exert
their function may endanger users. Therefore, the CCAC followed up the case.

In the investigation, the CCAC realised that at 15:30, a police officer got
the help-seeking message and immediately went to the site to follow up the
situation. At the same time, he/she informed the ambulance staff and asked
the relevant lift maintenance company to dispatch staff for assistance and they
arrived at the site in 15 minutes after receiving the call.
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Although the police had the spare key of the lift, they were afraid that "worse
outcome might be caused by opening the lift without thorough considerations".
Opening the lift might be dangerous without knowing the reason for the sudden
break down, so it is believed that having the case handled by technical personnel
would be better. In this sense, it was reasonable for the police not to open the lift
immediately at that time. Moreover, for maintenance of relevant facilities, the
authority adopts certain handling mechanism - weekly check and maintenance
are done by technical staff of the responsible company and surveillance system
is installed in lifts.

Since the main reason for late rescue is the excessive low volume of the
alarm bell and given that the police was not able to immediately discovered
the situation from the surveillance system due to shortage of manpower, the
authority stated to the CCAC that it would keep a close eye on the CCTV in
the lifts and the alarms in all of the lifts in the Barrier Gate checkpoint have
already been connected to the duty office of the police. Also, flash alarms and
alarm bells have been installed at the doorways of the lifts so that the police can
be aware of emergencies immediately and provide rescue timely. It is believed
that these measures will be able to prevent the same case from happening again.

Since the authority has already adopted measures for improvement, the
CCAC archived the case.

Case 5 — Overtime compensation shall be given according to law

In May 2012, the CCAC received a complaint alleging that the maximum
of hours of overtime by the doctors working for the Hospital Conde de S.
Januério (CHCSJ) are 72 hours per month. However, they were not paid any
compensation for extra overtime hours when their monthly overtime hours
exceeded the maximum. In the past, the complainant always worked overtime
for more than the maximum hours. Considering that it was due to shortage of
manpower at his/her department, the complainant agreed to the arrangement.
However, recently the head of the department still instructed him/her to work
overtime for more than the maximum despite sufficient manpower and he/she
complained to the head but in vain. Therefore, he/she requested the CCAC to
intervene into the case.
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In 2009, the CCAC handled a similar complaint: Staff of the medical
imaging department of CHCSJ were requested to work overtime to conduct
body scan for pupils who had joined the "milk plan" and thus was possibly
affected by the melamine contamination, but the Health Bureau did not pay
for their overtime work for the reason that there was a maximum of overtime
hours. The CCAC agrees on the interpretation by the Public Administration
and Civil Service Bureau (SAFP): The purpose of providing a maximum of
public servant's overtime hours is to forbid public departments instructing their
staff to work overtime for more than the maximum hours, but this does not
mean that the law provides a maximum of the overtime pay. Therefore, if public
servants have worked overtime for more than the maximum hours as instructed
by their departments, they have the right to receive compensation under the
law. The CCAC intervened into the case and finally the Health Bureau offered
compensation to the relevant staff.

As said by the complainant, it seems the Health Bureau has made the
same mistake again. Since the CCAC shall comply with the principle of debate
when processing cases in order to ensure that both the complainant and the
complainee had the chance of giving statement, the CCAC wrote to the Health
Bureau, but it did not give any reply.

Later, the complainant contacted the CCAC again and stated that he/she
noted down his/her request for compensatory time-off for the six hours of extra
overtime on the report on overtime working record for claiming compensation,
but the Personnel Division returned the document to the complainant and
told him/her that the note should not be made. Then the complainant queried
the Personnel Division and the chief of the division insisted that "there is no

compensation for extra overtime hours" and requested him/her to remove the
note.

The CCAC found that in the past, the hospital and its doctors reached
an agreement: no compensation is paid for extra overtime hours. After the

complainant's case occurred, the hospital gave an instruction, which is to decrease
overtime work, so that the situation of exceeding the statutory maximum of
overtime hours no longer exists. However, if needed, compensatory time-
off will be given. Moreover, the hospital has already made arrangement for
compensatory time-off for the complainant.
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In response to the CCAC's request, the Health Bureau pointed out in its
reply letter that the leadership of the hospital has already instructed the heads of
the relevant departments to make reasonable arrangements for shifts, overtime
and day-offs in order to ensure normal operation. Moreover, the Health Bureau
will closely oversee the arrangements to ensure that the overtime hours will
not exceed the statutory maximum. Even when manpower shortage occurs due
to emergency, the arrangements for extra overtime will only be made with the
relevant staff's consent and compensation will be given.

Since the Health Bureau has already adopted measures to redress the illegal
handling of the case of "no compensation for extra overtime when the overtime
hours exceeds the statutory maximum" and the matters being complained over
have been solved, the CCAC archived the case.

Case 6 — The responsibility to maintain economic housing

In May 2013, the CCAC received a complaint alleging that the owners of
the flats at Edificio do Lago shall pay for the maintenance of the property during
the warranty period and that the Transport Bureau (DSAT) did not publicize the
details about the utilisation of the reserved parking spaces at the parking lot of
the building.

The Housing Bureau stated that Edificio do Lago is economic housing
built by the Macao SAR Government under the public construction contracting
scheme. The contractor shall be responsible for the maintenance if there are flaws
in the materials or construction within the 2-year warranty period. According
to the Public Construction Contracting Regime provided by Decree Law no.
74/99/M of 8™ November, the contractor shall be responsible for removal of
the deficiencies in the project within a designated period, which is the warranty
period pointed out by the Housing Bureau. However, according to the Civil
Code and Decree Law no. 79/85/M of 21% August (General Regulation on
Urban Construction), owners of condominium shall be responsible for routine
management of the building, especially the maintenance, in order to ensure
normal utilisation of the building. The maintenance mentioned here is different
from the maintenance by the contractor.

As to the maintenance fee required mentioned by the complainant, the
Housing Bureau pointed out that under the Civil Law, the management company
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shall take 10% off the monthly management fee as common reserve fund in
case there is any unforeseeable large spending in the future.

Meanwhile, the DSAT stated that it intended to post up the notice after
the assessment of the applications for reserved parking space were completed
by the relevant organisations, but in the meantime, the notice has already been
posted at the entrance of the parking lot and the payment counter.

Since there is no sign showing maladministration by the Housing Bureau
and the DSAT and the latter has already posted up the notice, the CCAC archived
the case.

Case 7 — Enrolment mechanism and reservation of places
of courses organised by educational institution

In November 2012, the CCAC received a complaint from a citizen, who
said that in an early morning, he/she went to the Institute for Tourism Studies
(IFT) to queue up for signing up for course A, for which the registration period
started at 9am that day. However, when the first four people in the queue
finished the registration procedure, the staff announced that the 18 vacancies
of the course have already been filled. Later, at the request by the complainant,
the IFT explained that online registration was quicker because it was only for
those who did not use the government subsidy under the Continuing Education
Scheme. The complainant was dissatisfied because he/her could not sign up
for the course although he/she "devoted" more than those who signed up on
the internet. Then the complainant sent a letter about his/her grievance against
IFT's registration method to the Secretary for Social Affairs and Culture.

According to a reply letter received by the complainant subsequently
from the IFT, for popular courses, the IFT adopted a method of "sign up
first, ballot second, enrolment finally". However, according to its experience,
course A would not be full immediately. Therefore, both online and in-person
registrations were accepted. Also the IFT stated that it would regularly review
the registration methods. However, the complainant was dissatisfied with its
reply and requested for the CCAC's intervention.

At the same time, the CCAC received another complaint alleging that the
IFT reserved two places of every course for its staff so that they could study the
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courses at half price and such practice was inappropriate and unfair.

Since the IFT required the people who intended to use the subsidy under
the Continuing Education Scheme to sign up for the courses in person, but the
procedure was time-consuming since a staff could only serve one person at a
time. Meanwhile, online registration did not involve the Continuing Education
Scheme and more than one person could do it at the same time, thus it was less
time consuming. In such sense, the success rate of in-person registration was
lower than that of online registration.

The CCAC considered that handling both online and in-person registrations
of courses which were not popular at the same time might greatly decrease the
chance of those who intended to use the subsidy under the Continuing Education
Scheme to be enrolled successfully in the course (as they had to sign up in
person) and the chance would be lower than those who paid on their own (as
they can register online), thus hindering the implementation and contradicting
the aim of the Continuing Education Scheme.

Later, IFT changed the starting time of online registration to 1pm starting
from 2" January 2013. However, the CCAC considered that although this
measure did not affect the implementation of the Continuing Education Scheme,
based on the principle of first come first serve, it encouraged people to sign
up in person instead of doing it online, contradicting the government's policy
of advocating e-service for citizens' convenience and boosting administrative
efficiency implemented over many years.

Moreover, adopting the measure of "sign up first, ballot second, enrolment
finally" for popular courses based on its experience is also inappropriate because
it is also possible that some unpopular courses will be full immediately like
course A in the case. It will finally cause grievance of those who are not able to
get enrolled in the course despite they have gone to the IFT early for registration
in person.

The CCAC considered that applying the measure of "sign up first, ballot
second, enrolment finally" to all courses - to accept both in-person and online
registration within a certain period and let the citizens choose the way they
prefer - is convenient to the citizens and does not hinder the implementation of
the e-service policy. After the ballot, the successful applicants can enrol in the
courses in person or online within a designated period. For those who intend to
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use the subsidy under the Continuing Education Scheme, they still have to do it
in person as required by the IFT, while the others can chose the way they prefer.
Such practice will not affect the implementation of the Continuing Education
Scheme.

The CCAC stated its stance to the IFT and received a positive feedback.
The IFT has applied the method of "sign up first, ballot second, enrolment
finally" to all the courses that do not require enrolment exam.

As to the complaint over discount of course fees and reservation of places
for staff, after collecting data from the IFT, the CCAC realised that before the
handover, the President issued an internal document which entitled all staff to
exemption from course fees. After the handover, the IFT formulated an "internal
regulation" about the exemption, which was approved by the Secretary for Social
Affairs and Culture. Later, the regulation was revised and a new stipulation "in
general, there are two places reserved for the staff for each course" has been
added. The revision was also approved by the Secretary.

It should be noted that according to the law, the former president was not
empowered to formulate the provision of staff's exemption from course fees.
Although the Secretary has the power to "approve the internal regulations of
educational, training and internship institutions", since the "internal regulation"

involving exemption from course fees is applicable to all full-time staff of
the IFT. that is beyond "educational. training and internship institutions", the

regulation should not be defined as "internal regulations of educational, training
and internship institutions". In fact, the law only empowers the staff of the IFT to

receive subsidies for training. Therefore, if the IFT intends to apply the measure
of exemption from course fees to its staff other than teaching staff, it should, at
least, be introduced through documents such as "personnel regulation" which
shall be published on the Official Gazette of Macao SAR or provided by the
organic law of the IFT.

Moreover, reserving places for its staff will surely lead to decrease of the
quotas for external applicants, affecting the scopes of rights and duties of its staffs
as well as other individuals. Therefore, it should not be regulated by internal
regulation. Moreover, training for public servants should aim at implementation
of policies and be suitable for their job natures and career development. The
courses organised by the IFT, especially the continuing education courses,
also include vocational training for other jobs such as tour guides, transferists,
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waiters and housekeepers and other courses such as creative arts, health care,
beauty care and beauty treatments, which are hardly associated with IFT staff's
job and career paths.

Therefore, although the IFT can arrange training activities for its staff, the
reservation of two places in every course for its staffs is not appropriate and
groundless.

After the CCAC stated its stance to the IFT, it immediately stopped doing

so and only offered discount of course fees to teaching staffs under the law.
Since the matters being complained over have been solved, the CCAC archived

the case.

Case 8 — Overcharging by private schools
that have joined the free education scheme

In May 2013, the CCAC received a complaint alleging that some private
school which had joined the government's free education subsidy scheme to
provide free education overcharged school fees by using the excuse of collecting
material fee or procedure fee in violation of the law in academic year 2012/2013,
but the Education and Youth Affairs Bureau (DSEJ) failed to carry out its duty
of supervision to urge the school to return the overcharged fees and only told
the complainant to contact the school on his/her own. The complainant worried
that such practice suggested by the DSEJ might enable the schools to realize
who he/she was and thus causing troubles concerning his/her child's enrolment
in the relevant school.

Following analysis, the CCAC considered that the administration shall
follow the principle of good will, the principle of non-bureaucracy and the
principle of efficiency. Once the overcharging of registration fees with the
excuse of collecting material or procedure fee in the academic year 2012/2013
were proven factual, the DSEJ, as the supervisory agency, shall intervene
into the case timely to redress the illegal acts committed by the school and
adopt measures to follow up the arrangements and progress of the return of
overcharged fees, in order to carry out its duties in a practical way.

However, in the course of handling the complaint, the DESJ proved that
this was not the only case ever occurred. The school has illegally overcharged
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all parents for fees related to registration and the complainant was not the only
victim. However, the DSEJ did not adopt any measures to follow up the cases
and the arrangements and progress of return of the fees. It only suggested the
complainant to contact the school on his/her own for the details of the return of
money. There are administrative illegalities and irregularities existing in such
practice.

Moreover, although the DSEJ did not reveal the complainant's personal
data to the school, the school has, at least, realised that the parent of some
applicant had filed the complaint. In fact, the DSEJ never openly told all parents
involved in the overcharging to contact the school to discuss the return of money
and the school also did not notify them of the return. However, the DSEJ only
made the suggestion without considering the issues about confidentiality of the
complainant's personal data, which made it easy for the school to guess who he/
she was. Such doing is not appropriate.

Since there are administrative illegalities and irregularities existing in the
DSEIJ's approach of handling the case, the CCAC recommended the DSEJ to
review and improve the mechanism and procedure of complaint handling, probe
into the case of charging material and procedure fees by the school in academic
year 2012/2013, urge the school to return the overcharged fees to all parents and
adopt measures to follow up the arrangements and progress of the return and
supervise whether the illegal behaviours have been redressed.

The DSEJ replied that it would follow the CCAC's recommendation and
promised to adopt measures to follow up the case. Since the matters being
complained over have been solved, the CCAC archived the case.

Case 9 — Cooking fume and noise emission from restaurant

In October 2012, the CCAC received a complaint alleging that the Civic
and Municipal Affairs Bureau (IACM) and the Environmental Protection
Bureau (DSPA) failed to solve the problem concerning emission of cooking
fume and noise from a restaurant located downstairs of the residential building
where the complainant lived, so he/she requested the CCAC to intervene into
the case.
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There are the CCAC's findings:

1. For the emission of cooking fume, the DSPA stated that it had
dispatched staff members to carry out site inspection and subsequently
given guidelines to the owner of the restaurant and requested him/
her to solve the problem. The IACM also said that it had imposed
punishment on the owner and the cooking fume emission device had
been repaired and upgraded and now it has met the standard of cooking
fume emission.

2. For the noise, the DSPA stated that after its staff members provided
guidelines and suggestion for the owner, the sound and shock isolation
devices for the elevator that made noise have been installed and a notice
that calls for the staff members' attention of avoiding noise has been
posted in the restaurant. The IACM stated that it had already requested
the owner to make improvement and conducted acoustic measurement
during the period when the noise being complained about was made
and the noise level did not exceed the standard provided by Decree
Law no. 54/94/M of 14" November.

In the course of analysis, the CCAC found that the cooking fume emission
standards and the measurement methods adopted by the DSPA and the IACM
were different. In order to avoid confusion and misunderstanding that if one of

the standards is met. that of another department will also be met, the CCAC
suggested the two authorities to agree on a unified standard. Later, DSPA and

IACM communicated with each other and gave a reply to the CCAC. The former
stated that it would consult the public and the catering sector and formulate the
relevant standards and supervisory system in line with the licensing system,
while the later stated that there is no conflict between the standards adopted
by the two authorities and the restaurant should meet both. Moreover, the
IACM would carry out its supervisory duties based on the standards related to
environmental protection determined by the DSPA.

Since the problems have been solved, the CCAC archived the case.
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Case 10 — Refusal to contract renewal without proper reason

In February 2013, the CCAC received a complaint from a staff hired under
short-term employment contract by the Supporting Office to the Secretariat
of China and Portuguese-Speaking Countries Economic Cooperation Forum
(Macao) (hereinafter "the Secretariat") alleging that the Secretariat did not
renew his/her contract during his/her absence from work when he/she got a
medical proof that he/she had not yet recovered from injury caused by traffic
accident when he/she was sent by his/her superior to work outside.

After preliminary analysis of the CCAC, particularly upon consideration
of Paragraph 1 of Article 23 of Law no. 8/2006, The Provident Fund Scheme
Jor Workers in the Public Services, the case of the complainant involving traffic
accident during work shall be handled according to the Statute of Personnel of
Public Administration of Macao (hereinafter “the Statute™).

After confirming the applied law to the problem, the CCAC conducted
investigation and analysis. It discovered that apart from the problem pointed
out by the complainant, the following problems also lied in the Secretary's
application of the regime of "absence due to accident in performance of duty"
provided by the Statute:

1. The timing of verification of accident in performance of duty and the
application of the regime of "absence due to accident in performance of
duty";

2. The Secretary did not keep a record of accident in performance of duty.

3. The Secretary applied the regime of absence due to illness provided by
Article 104 of the Statute instead of Article 116 to the complainant's absence
after accident in performance of duty.

According to the information provided by the Secretariat, it still did not
verify the accident as one in performance of duty described in the Statute over
eight months after it occurred and the reason was that criminal investigation
was still ongoing. This shows that the reason for not applying the regime of
"absence due to accident in performance of duty" provided by the Statute
to the case was that the Secretariat had not determined it as an "accident in
performance of duty".
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The CCAC studied the provision of verification of accident in performance
of duty under Article 111 of the Statute based on the comprehensiveness of the
relevant regime, the background of the formulation of the law and the specific
situations that the law is applicable to. If the case accords with Sub-paragraphs
a, b or ¢ of Paragraph 1 of Article 111 of the Statute, the authority should define
it as an "accident in performance of duty", take a record of accident under
Article 113 of the Statute and then handle it under the provisions about "absence
due to accident in performance of duty" under Articles 110-120 of the Statute.
When the situations that required inspection by the Board of Health Inspection
as stipulated by Article 116 occur, this provision should be applied to the case.

If proved to be an exceptional case as described in Paragraph 3 of Article
111 of the Statute, the case should be handled as fraud under Article 112.

As to the three problems concerning the Secretariat's application of the
regime of "absence due to accident in performance of duty" provided by the
Statute, the CCAC urged it to pay attention when handling the related matters
in the future.

The core of the complaint is whether the Secretariat offended the law when
it did not renew the complainant's contract during his/her absence from work
when he/she got a medical proof that he/she had not yet recovered from injury
caused by traffic accident when he/she was sent by his/her superior to work
outside.

The CCAC analysed the complaint and considered that in general, the
authority can decide whether to renew short-term employment contract.
However, this is not the case as the matter concerning "accident in performance
of duty" has not yet been made clear.

The Secretariat did not handle the case under the regime of "absence due
to accident in performance of duty" provided by the Statute. In particular, it did
not protect the complainant's rights and interests under Article 117 due to wrong
interpretation of law.

The Secretariat's decision not to renew the complainant's contract before
he/she recovered from the injury and the Board of Health Inspection issued a
statement of inability to work under Paragraph 1 of Article 44 of the Statute
has violated the provision to protect the complainant's rights and interest under
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Paragraph 1 of Article 117 of the Statute since the complainant has been deprived
of the rights and interests provided for his/her position by the law, especially the
rights related to health care due to termination of employment.

The CCAC urged the Secretariat to redress the said illegalities under the
law and the latter accepted the recommendation. Since the problem has been
solved, the CCAC archived the case.

Case 11 — Failure to supervise the issuance of
"copy of trainee's certificate"

In September 2013, a complainant told the CCAC that he/she had filed a
complaint to the Transport Bureau (DSAT) over XX Driving School that did not
give him/her a "copy of trainee's certificate", but he/she was dissatisfied with
how the DSAT handled the case. Therefore, the complainant requested for the
CCAC's intervention.

The CCAC followed up the case. According to the information provided
by the DSAT, the complainant had clearly told the DSAT that the XX Driving
School would not give him/her the copy unless he/she paid MOPS500 as
"administrative procedure fee".

The CCAC considered that the charging of "administrative procedure
fee" was purely a commercial behaviour. Therefore, the CCAC has no power
to interfere in how much the driving school requested the complainant to pay
unless there is exceptional situation.

However, according to Paragraph 2 of Article 112 of the Regulation of
Road Traffic approved by Decree Law no. 17/93/M of 28" April, the head of
the driving school shall issue a copy of trainee's certificate to the trainee within
two working days after the request is made. Otherwise, the driving school will
be fined MOP500-2500.

This shows that issuing copy of trainee's certificate is an obligation and the

driving school shall not set any conditions for it. XX Driving School did not
issue the copy within two days following the complainant's request and thus it

has violated the law. The DSAT, which is entitled to the relevant jurisdiction,
shall initiate punishment procedure under the law.
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However, facing the complaint, the DSAT considered that XX Driving
School did not violate the regulations of driving tuition and told the complainant
to negotiate with the driving school to solve the problem. In this sense. the
DSAT failed to fulfil its responsibility as the supervisor under the law.

Therefore, the CCAC urged the DSAT to handle the complaint in accordance
with law as soon as possible. The DSAT accepted the CCAC's suggestion and
handled the case under the law. Meanwhile, the DSAT also sent a notice to the
guilds of driving tuition and all driving schools to urge them to issue copy of
trainee's certification within the designated period at trainees' request.

Since the problem has been solved, the CCAC archived the case.

Case 12 — Dispute caused by sub-contracting of construction project

In March 2013, the CCAC received a complaint alleging that the contractor
of the Mong Ha Social Housing Construction Project defaulted in payment to
the subcontractor. The complainant hoped that the CCAC would investigate
whether the earmarked fund had been used for the right purpose in order not to
delay the progress of the project.

The CCAC found that the Infrastructure Development Office (GDI) called
for public bids for the Phase 2 of Mong Ha Social Housing Construction Project
and Reconstruction of Mong Ha Sports Pavilion (Structure of Basement) in
June 2011. Following the evaluation of the bids, the said contractor won the bid
and sub-contracted the projects of building the foundations and the basement to
the said subcontractor. When the construction was ongoing, there was a dispute
about the cost between them. In early January 2013, the GDI intervened into the
case and met with both sides in order to mediate the dispute.

The CCAC considered that as to contracting of public construction
projects, the GDI is only entitled to preparation of the contract, supervision and
testing of the infrastructure construction. For this public project, the GDI has
already carried out the open bidding and contracting procedures, dispatched
representatives of the supervision company to the construction site to conduct
tests and monitor the quality of construction, and paid the contractor on time
according to the progress of the project and the contract terms. Whether the
contractor had subcontracted the project to other companies and the agreement
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on payment between the contractor and the subcontractor are ordinary
commercial activities which are not directly related to "whether the earmarked
fund had been used for the right purpose". In fact, after realising the dispute, the
GDI has taken the initiative to follow up and mediate it. However, both sides
failed to reach an agreement. Therefore, the dispute can only be resolved by
legal means. There are no signs of administrative illegalities or irregularities
existing in the GDI's follow-up of the case.

Therefore, the CCAC archived the case.

Case 13 — Punishment for illegal parking and
regulation on operation of garage

In August 2012, the CCAC received a complaint alleging that a garage
had been parking cars illegally in front of its gate and the noise and harsh light
caused by its operation disturbed the inhabitants nearby, but the police never
went there to enforce the law and prosecuted for the illegal acts.

1. About the illegal parking in front of the garage

The Public Security Police Force (PSP) stated that it has already dispatched
officers to inspect the site and prosecuted the people who had illegally parked
their cars at the site, including the operator of the garage. The PSP has also
instructed its officers to inspect the site more frequently.

In its reply, the PSP also mentioned that it has also referred the complaints
to the IACM for follow-up concerning the complainant's claiming that the
garage had allegedly operated car maintenance business without a license and
that the iron railings on the pavement were so scarce and thus making it possible
for cars to be parked on the pavement.

2. About the noise and light nuisance

The IACM stated that it did not find any record of illegalities related to
the complaints, but it would continue to keep a close eye on the operation of
the garage. Once illegal situation is found, prosecution will be laid against it.
As to the iron railings, the IACM did not mention in its reply that more railings
would be built at the relevant location, but it pointed out that it had already laid
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three prosecutions against the garage for illegal parking by the road. Given that
the IACM has the power to decide how to set up the facilities and has already
followed up the illegalities committed by the garage, the CCAC did not further
follow up the case.

3. About the operation license of the garage

The IACM replied that the garage has a domestic establishment registration
certificate issued by the Economic Service in 1987. According to the relevant
regulation in force at that time, people who intended to operate garage as a
domestic establishment should register at the Economic Service first and
the domestic establishment registration certificate would be issued after the
establishment passed the inspection of the business nature and the evaluation
of its conditions. This shows that the garage is not running without a license.

It is noteworthy that since there is no supplementary regulation of issuance
of garage license and operation, the IACM does not require new operators to
apply for a license before running a garage. As a result, the relevant licensing
system is not able to exert its supervisory function. Moreover, the current law
only regulates the operation time but not the standard of equipments and facilities,
usage ways and sewage treatment. In this sense, lack of unified standard of
establishment and operation of garage hampers the protection of citizens' rights
and interests and positive development of the profession. Therefore, the TACM
should formulate the supplementary regulation as soon as possible.

For this issue, the IACM replied that it has been consulting the industry
and relevant organisations and has evaluated the necessity of the legislation
and carried out some studies on it. However, it is not easy to strike a balance
between the industry and the citizens in the aspect of interests. In October 2012,
the IACM submitted the bill again to the supervisory entity for deliberation
and would subsequently carry out public consultation. Before that, the IACM
partnered with the Fire Services Bureau to carry out inspection of all garages
and issued technical guidelines in order to regulate the industry.

These show that the relevant supplementary regulation is in the stage of
deliberation and the IACM has taken measures to supervise garages.

Given that the matters mentioned by the complainant have been followed
up by the relevant departments and the competent authority is working on the
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formulation of the supplementary regulation, the CCAC does not need to further
follow up the case and thus the case has been archived.

Case 14 — Assessment and approval of
"temporary license of real estate salesman" shall accord with law

In August 2013, a complainant told the CCAC that he/she, an individual
entrepreneur, was found guilty of an offence by the Court of First Instance in
June 2012. The complainant subsequently filed an appeal, which was still being
heard by the Intermediate Court for the time being. In May 2013, the complainant
applied for "temporary license of real estate salesman" and "temporary license of
real estate agent" to the Housing Bureau, but his/her application was suspended
for the reason that the judgement in his/her criminal case had not yet been made.

The Housing Bureau suspended the procedure of assessing the complainant's
application for "temporary license of real estate salesman" because he/she
was found guilty of an offence in June 2012 and the Intermediate Court was
still hearing his/her appeal. In this sense, the bureau was not able to clearly
confirm whether the complainant met the requirement under Sub-paragraph 1)
of Paragraph 1 of Article 6 of Law of Real Estate Agent Industry. Therefore,
under Article 33 of the Code of Administrative Procedure, the bureau suspended
the administrative procedure until the judgment of the complainant's criminal
appeal was made as it was considered as a condition.

According to Paragraph 2 of Article 41 of Law no. 16/2012, Law of Real
Estate Agent Industry, one of the conditions for issuance of "temporary license
of real estate agent" is that the applicant should be holder of "temporary license
of real estate salesman". Since the complainant was not granted the "temporary
license of real estate salesman", the bureau did not issue the "temporary license
of real estate agent" to him/her.

Paragraph 1 of Article 33 of the Code of Administrative Procedure states,
"If the final decision depends on the decision on a certain issue which comes
under the jurisdiction of another administrative body or the court, the body
entitled to make the final decision shall suspend the administrative procedure
before the administrative body or the court makes the decision except the cases
where immediate solution is needed or serious damage will be caused."
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According to Sub-paragraph (4) of Paragraph 1 of Article 12 and Sub-
paragraph (1) of Paragraph 1 of Article 6 of the Law of Real Estate Agent
Industry, if the applicant is not sentenced for more than three years in jail and has
met the remaining statutory requirements, he/she can be granted a "temporary
license of real estate salesman".

Although the complainant was sentenced to a jail-term of more than
three years for an offence in June 2012, the Intermediate Court was hearing
the appeal. Therefore, the judgment has not yet been duly confirmed. In this
sense, as the complainant had not been sentenced for more than three years in
jail for the time being, he/she met the requirements for "temporary license of
real estate salesman" provided by Sub-paragraph (4) of Paragraph 1 of Article
12 and Sub-paragraph (1) of Paragraph 1 of Article 6 of the Law of Real Estate
Agent Industry.

The ruling made by the Intermediate Court may only make him/her
unqualified for the said license in the future. Whether the complainant can be
granted the license for the time being did not depend on this judgement but
on the fact that he/she was not sentenced to a jail-term of over three years as
stipulated by the said provisions.

Therefore, the Housing Bureau shall not have suspended the administrative
procedure of the application for the license based on Article 33 of the Code of
Administrative Procedure.

In fact, the lawmaker already anticipated the situation that the applicant will
become unqualified for the license due to some reasons after he/she has been
granted the license and thus has formulated clear provision about it. According
to Sub-paragraph (2) of Paragraph 1 of Article 23 of the Law of Real Estate
Agent Industry, if there are any changes in the situation of compliance with the
requirements provided by Article 12, it is the salesman's responsibility to notify
the real estate agent he/she works for within ten days since the change takes
places. According to Sub-paragraph (2) of Paragraph 1 of Article 22, the real
estate agent shall notify the Housing Bureau within ten days since it has come
to his/her knowledge. After receiving the notification, the Housing Bureau can
revoke the salesman's license under Sub-paragraph (2) of Paragraph 1 of Article
15.
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According to Paragraph 3 of Article 31 and Article 29 of the Law of Real
Estate Agent Industry, if the real estate salesman or agent does not fulfil the said
responsibility of notification, the Housing Bureau may fine him/her.

To conclude, on the condition that the statutory requirements are met, the
Housing Bureau should issue the "temporary license of real estate salesman" to
the complainant (unless there are any other reasons). If the Intermediate Court
sentences the complainant to an imprisonment of more than three years in the
future and the judgement is duly confirmed, the Housing Bureau may revoke
the license.

Therefore, the CCAC sent a letter to the Housing Bureau to urge it to issue
the license to the complainant.

Case 15 — The responsibility to pay salary in full and on time

In June 2012, the CCAC received a complaint alleging that in June 2011,
two non-resident workers filed a complaint to the Labour Affairs Bureau
(DSAL) over company C's default in salary for 40 months amounting to a total
of MOP20,000. Later, C settled the payment but was still considered to be in
default on the salary by the DSAL and the record was still kept. Later, when C
applying for renewal of permit for employment of non-resident workers to the
Human Resources Office (GRH), C requested the DSAL to cancel the record
for the reason of "mistaken report" of the relevant amount to the GRH, but the
DSAL rejected the request. Therefore, C suspected that there was administrative
illegality in DSAL's handling of the case.

It was found in the investigation that in December 2006, C applied for permit
of employing non-resident workers for whom a monthly salary of MOP8,500
would be paid and the application was approved. However, in November 2007,
November 2008 and November 2009 when the company applied for renewal to
the GRH respectively, the amount of salary filled in the application document
was MOP9,000 and last application was approved in January 2010 and the
expiry was February 2011.

For labour-capital relations, Law no. 7/2008, Labour Relations Law, was
implemented on 1* January 2009. Before that, Decree Law no. 24/89/M, Legal
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Regime of Labour-Capital Relations, was applied. Therefore, both of them
were applicable to the relations between C and the two non-resident employees
accordingly in different periods. According to both of the laws, the employer is
responsible for paying the employee salary/remuneration in full and on time or
he/she will be fined.

Moreover, according to the Law for the Employment of Non-Resident
Workers in force at that time and relevant regulations, the remuneration given
to non-resident workers is one of the factors considered by the authority when
assessing the applications of permit and renewal, aiming to ensure that the
salary ranges of local and non-local workers for the same post are the same
and thus prevent decrease of job opportunities for locals and influence on their
rights and interests. The amount of salary declared by the employer is his/her
promise to the authority. If the application is approved, he/she shall offer the
non-resident employee a pay not lower than the amount. Otherwise, he/she will
violate the order of the approval.

Information shows that the application form for employment of non-resident
worker clearly indicates: the amount of salary filled in shall be equivalent to that
indicated in the employment contract in the future and the data filled in shall be
true and the latest. Therefore, applicants shall fill in the form carefully. If there
are any mistakes in the data filled in, the applicant shall apply for "correction"
to the GRH and it will reassess the application. Otherwise, the applicant shall
be liable for the outcome.

Since C did not go through the procedure of "correction" in order to correct
the "mistake" it said, no matter what kind of adequate reasons they have, those
reasons cannot be considered to be the legal or reasonable basis of not keeping
the promise made to the authority.

Therefore, it was not unlawful for the DSAL to judge whether C had paid
the employees in full based on the amount of monthly salary it had promised
the GRH.

The employer is responsible for paying the employee salary/remuneration
in full and on time and C promised to the GRH that the monthly pay would
be MOP9,000. However, it was not until the DSAL intervened into the case
after the two non-resident workers had resigned for almost four months that C
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paid the difference (MOP20,000) between the amount promised and that the
company had actually paid to them (MOP9,000 and MOPS8,000). This shows
that the company failed to fulfil the relevant obligation.

For default in salary in violation of the Legal Regime of Labour-Capital
Relations/Labour Relations Law, once the offender redresses the behaviour
within the time limit (paying the salary in default), the authority needs not to
initiate punishment procedure and shall archive the case since the problem has
been solved.

Therefore, it is not illegal and unreasonable for the DSAL to consider that
company C was in default on salary and keep the record. Finally, the CCAC
archived the case.

Case 16 — Complaint shall be handled in time

In October 2012, a complainant told the CCAC that one night in September
when driving to the Guia Hill, he/she drove in the wrong way and thus drove
against the traffic. When he/she approached Rua do Miradouro de Santa Sancha,
an officer of the special police force signalled his/her car to stop aside and the
complainant did so. However, the police officer subsequently pointed a gun
to him/her. Therefore, the complainant phoned the Public Security Forces and
the Disciplinary Inspection Committee of Public Security Forces (CFD) to
complain over the case, hoping the CFD would complete the handling of the
complaint as soon as possible. At the same time, the complainant requested for
the CCAC's intervention.

Following analysis on the complaint, the CCAC referred the case to the
Public Security Police Force (PSP) and the CFD and requested the former for
documentary information or video record.

Information shows that the PSP has already reported the details of the
incident to the CFD and explained to the complainant why the police officer
took out a gun. In fact, it is Sub-paragraph a) of Paragraph 1 Article 21 (Use of
firearm) of Decree Law no. 66/94/M that empowers police to take out a gun.
Moreover, since the residences of principal government officials are located at
the area, the security measure is stricter.
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Following deliberation, the CFD considered that the video record basically
tallied with the result of the PSP's investigation. The PSP stressed that the
police officer just followed the normal procedure and no irregular situation was
found, but it pledged to continue to strictly supervise police officers' conduct.
Subsequently, the CFD sent the result to the complainant.

Article 21 of the Statute of the Macao Militarized Security Forces approved
by Decree Law no. 66/94/M of 30th December clearly states the conditions for
use of firearm, including, "/. In addition to use for the purpose of training
in a proper place, the use of firearm is only allowed as a measure for facing
extreme duress or self-defense in a proper situation, especially: a) Imminent
or ongoing aggression, or attempted aggression, against the law-enforcement
officer himselflherself, his/her duty station or third parties,..."

The CCAC reviewed the video record and found that when the complainant's

car had not approached the site. the police officer already signalled the car to
stop, but the complainant did not follow the instruction and approached with
a faster pace. It was not until the officer stepped back on alert and took out
a gun for a few seconds that the complainant stopped his/her car. At that
moment, there was only a short distance between the car and the police officer.
Therefore, the officer took out a gun as he/she considered that his/her behaviour
might cause danger immediately. Moreover, as the residences of principal
government officials were located in the area, the police had to adopt stricter
security standard. Objectively speaking, what the complainant described was
different from the video record and the police officer's judgment and behaviour
are reasonable.

To conclude, no signs of administrative illegality or irregularity committed

by PSP or CFD are found and the latter has already sent the result to the
complainant. Therefore, the CCAC archived the case.

Case 17 — Labour-capital dispute

In September 2013, a person filed a complaint against the Labour Affairs
Bureau (DSAL) over the following matters:
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1) DSAL handled his/her case unfairly and only protected the rights and
interests of the capital.

2) The act of the capital to directly deposit the payment in default into
the complainant's account without his/her knowledge and the DSAL's
notification in advance is inappropriate.

3) The DSAL's staff's statement about the regulation on bonus was inconsistent.

4) The complainant considered that the DSAL's statement that the fact that he/
she did not file a complaint against the capital over not keeping attendance
record made the bureau unable to punish the capital was unreasonable.

For (1), based on the information provided by the DSAL and the
complainant's statement, the complainant received a phone call from the DSAL
in late April 2013 telling him/her that the capital was willing to settle the payment
in default. However, two to three days later, he/she was told on the phone that
the capital denied the promise. Therefore, in early May, the complainant went
to the DSAL to give a statement. During the arbitration hearing on 15" May,
the amount of the overtime compensation was confirmed and the complainant
signed and received the payment. The said handling procedure shows that after
the capital notified the DSAL of its denial, the DSAL immediately arranged
the complainant to give a statement in order to commence the investigative
procedure for preparation of referral to the court. The DSAL only followed
normal procedure to handle the complainant's case and there is no sign of
unfairness.

For points (3) and (4), DSAL replied to the CCAC that the inspector who
followed up the case neither told the complainant that the documents provided
by the capital did not state that he/she could receive the bonus nor did he/
she state the opposite thing later. Therefore, the statement was untrue. The
DSAL added that according to the information related to the case, since the
complainant stated that the amount of the overtime compensation paid by the
capital was correct and requested to cancel the complaint over this matter and
the attendance record, the DSAL archived this part. As there is a difference
between what the complainant said and the DSAL's reply, the CCAC is not able
to make any judgment without any other proofs.
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For point (2), the DSAL's staff told the complainant in advance that the
capital had already agreed to pay the sum in default without knowing the
capital's will to directly deposit the sum. However, after the DSAL notified
the complainant of the will and obtained his/her consent, the capital denied its
promise. In this situation, since it was the capital that made the promise to save
the sum directly into the complainant's account, the situation that the capital
denied its promise whenever it wished would possibly occur. In this case, the
labour would be in a passive position. Therefore, the DSAL stated in its reply to
the CCAC that appropriate measures would be taken for improvement in order
to prevent similar cases. Therefore, the CCAC had no need to further follow up
the case.

To conclude, since there is no information showing that administrative
illegality or irregularity existed in the procedure of handling the complainant's
case by the DSAL, the CCAC archived the case.

Case 18 — Guideline of reception procedure shall be clear

In November 2012, the CCAC received a complaint alleging that at the
Government Service Centre at Areia Preta, a lady always directly handed
documents to the staff members of the Financial Services Bureau (DSF) without
queuing up. The complainant suspected that the DSF connived unfair practice.

The DSF responded to the CCAC that in order to handle the visitor flow
during peak hours, for the services which are not covered in the performance
pledge but which are time consuming (e.g. processing a large amount of
M/2 occupational tax registration), documents will be collected first and
the applications will be processed when the staff members have time. Upon
completion, they will contact the applicants. Such practice can avoid lengthening
the time for queuing up. In most cases, the back office personnel are responsible
for the collection of the documents. The DSF considered that the practice may
cause misunderstanding. Therefore, it has asked its staff to pay more attention
and explain to the citizens on the queue when necessary.

However, the complainant was still doubtful of the DSF's approach. If
citizens who go to submit M/2 occupational tax application form do not need
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to obtain number tag, why does he/she still have to obtain a number tag for the
same service? Also, he/she did not see any staff member giving the relevant
instruction. Therefore, the complainant considered that the guideline is unclear.

The CCAC dispatched officers to have a site visit and discovered that there
is no sign board indicating whether citizens' who want to submit M/2 form have
to obtain a number tag first or not. In fact, since there is no clear guideline, it is
easy to lead to doubt about unfair practice.

Therefore, after the CCAC stated its stance to the DSF, it subsequently took

measures, including rearrangement for the service counters - setting up a special

counter for services not covered in the performance pledge, and requiring all
citizens to obtain number tag regardless of the number of forms they submit,

prominently displaying notices listing the services that the counters are for
and dispatching staff members to give guidelines to citizens at the number tag
collection area.

Since the DSF has taken measures in response to the complaint, the CCAC
archived the case.

Case 19 — Promotion procedure shall be carried out in time
in compliance with the law

In May 2012, a group of assistant officers of 2™ class who started working
for the Health Bureau in April 2009 complained that they had been rated as
"very good" in performance appraisal for two consecutive years, but the Health
Bureau did not commence the procedure of promotion within the statutory
period.

The CCAC found in the investigation that there was a group of assistant
officers of 2™ class "started working for the Health Bureau in April 2009 under a
6-month short-term employment contract for probation." After the probationary
period, they were appointed under non-permanent contract. On 13" June and
4™ July 2012, the Health Bureau published announcements of promotion exam
on the Official Gazette of Macao SAR respectively to commence the relevant
promotion procedures.



2013 Annual Report of the CCAC of Macao

According to Article 6 of Order no. 2/2001 issued by the Secretary for
Administration and Justice, the period of the first six months of service on the
basis of short-term employment contract serves as apprenticeship, so it is not
included as a part of the period of service. Meanwhile, according to Article 7
of the same Order and Paragraph 4 of Article 7 of Law no. 14/2009, Regime
of Ranks and Titles of Public Servants, the performance appraisal for the
probationary period aims to evaluate the performance in the apprenticeship and
there are another mechanism and purpose for it. Therefore, the appraisal for the
probationary period is not the "performance appraisal" referred to in Article 14
of the Regime of Ranks and Titles of Public Servants.

Information shows that the Public Administration and Civil Service
Bureau (SAFP)'s reply to the Health Bureau's query and the homepage of
"Recruitment, Selection and Promotional Training of Public Servants" points
out that according to Article 14 of the Regime of Ranks and Titles of Public
Servants, the length of period of service required for promotion only covers
that of the period subject to "performance appraisal". Therefore, "probationary
period is not counted for the effect of promotion".

Since the complainants started working in April 2009, their service period
counted for the promotion should be two years up to October 2011. If the grade
of performance appraisal for this period of service was "very good", they would
be qualified for promotion.

Moreover, Paragraph 2 of Article 14 of the Regime of Ranks and Titles of
Public Servants states, "Notwithstanding the central management of promotion
procedure, in the case where the positions of which the number is determined
based on overall allocation or there is vacancy, when there are staff who meet
the requirement for promotion, the authority shall conduct a promotional
exam within 90 days." Therefore, the Health Bureau should have conducted a
promotional exam for the complainants by February 2012 (within 90 days since
October 2011).

Given that there is no information showing that there were no vacancies of
the relevant posts, although the bureau published the relevant announce as early
as in June 2012, it commenced the procedure four months after the statutory
time limit expired.



2013 Annual Report of the CCAC of Macao

The Health Bureau admitted that there were a group of assistant officers of
2" class who met the requirements for promotion in October 2011, but it was
unable to conduct the promotional exam for them within the statutory time limit
because there were staff members of different ranks and positions who met the
requirement for the promotion to the next rank every month. In order to save the
manpower and simplify the relevant administration procedures, the bureau will
combine the exams together.

Given that Paragraph 2 of Article 14 of the Regime of Ranks and Titles of
Public Servants is a compulsory provision set up by the lawmaker for the reason
that "a time limit for conducting promotional exam compulsorily shall be set
up", the public department has the responsibility to follow it. Moreover, for
promotion, the lawmaker has set up different grades of performance appraisal
and different requirements regarding seniority for the purpose of encouraging
those who have good performance and motivate the staff. If the public
department does not conduct the promotional exam by the statutory time limit,
it will be difficult to fulfil the purpose. Moreover, it will also impair the staff's
right to be promoted further in the future.

Due to the entry into force of Recruitment, Selection and Promotional
Training of Public Servants, in order to enforce the relevant regulations, it is
able to expect that the department responsible for human resources had a lot of
works to do right after the law was implemented. The Health Bureau mentioned
in its reply that there were 11 promotional exams conducted concurrently,
reflecting that the workload was not light probably. In this sense, it is believed
that the Health Bureau did not deliberately delay the promotional exams for the
staff who became qualified for promotion right after the law was implemented.
However, since the bureau delayed for over four months, the doubts about its
administrative efficiency will be raised easily.

In fact, not conducting promotional exam within statutory period is contrary
to the principles of legality and goodwill under the Code of Administrative
Procedure. Since the authority did not fulfil its statutory obligation, when the
parties suffering the loss dun for compensation, the authority may bear the civil
liabilities.

The CCAC stated its stance to the Health Bureau and it replied that "we
have prepared for the promotional exam within the statutory period provided by
Paragraph 2 of Article 14 of Law no. 14/2009."
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Following investigation, it is found that there is no information showing
that the Health Bureau deliberately delayed the promotional exam in the case
and there is information showing that the bureau has adopted measures to
improve the situations of conducting promotional exams after the time limit
expires. Therefore, it is believed that similar cases will be prevented.

Since the problem has been solved, the CCAC archived the case.

Case 20 — Regulations of entry requirements for special posts

In August 2013, the CCAC received a complaint alleging that the entry
requirements in the announcement of recruitment of principal translator-
interpreters of 1% rank for Chinese-English and Chinese-Portuguese published
by the Office of Government Policy Studies on the Official Gazette of Macao
SAR dated 7™ August had violated the law.

The said requirements for entry include: college degree in Chinese-English/
Chinese-Portuguese translation or English/Portuguese or Chinese language
and six years of professional working experience in Chinese-English/Chinese-
Portuguese translation and interpretation; or bachelor degree in Chinese-English/
Chinese-Portuguese translation or language (English/Portuguese or Chinese)
and four years of professional working experience in Chinese-English/Chinese-
Portuguese translation and interpretation; or holder of another appropriate
bachelor degree in addition to college or bachelor degree in Chinese-English/
Chinese-Portuguese translation or English/Portuguese language and two years
of professional working experience in Chinese-English/Chinese-Portuguese
translation and interpretation.

The complainant considered that Law no. 14/2009, Regime of Ranks and
Titles of Public Servants stipulates that the minimum requirement for entry
to the 3" level is that the applicant should hold another appropriate bachelor
degree mentioned in the notice in addition to holding either college or bachelor
degrees. The post of principal translator-interpreter is the 4™ level of the post of
translator-interpreter. Therefore, the entry requirement should not be lower than
that of the 3" level.

However, according to the first two situations mentioned in the said notice,
if the candidate has the working experience as required, it will be possible for
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him/her to enter the position of 4™ level even though he/she is not a holder of
another appropriate bachelor degree. The complainant considered that this is
against the Regime of Ranks and Titles of Public Servants.

The CCAC considered that according to Article 26 of the Regime of Ranks
and Titles of Public Servants, translator-interpreter is under a special position
scheme. Although Articles 8 and 12 of the law regulate working experience
and entry, but the law provides special requirements for the entry of the post
of translator-interpreter. Since special law prevails over general law, only
Paragraph 2 of Article 27 shall be applied to the entry of the post of translator-
interpreter and the general regulations in the Regime of Ranks and Titles of
Public Servants are not applicable to the case.

According to Table 7 in the Regime of Ranks and Titles of Public Servants,
principal translator-interpreter is equivalent to the 4" level. Under Paragraph
2 of Article 27, general entry (ingresso) is only applicable to the 1% to the 3™
levels, reflecting that the law does not allow exterior recruitment of positions of
the 4™ level. In order to reach this level, one can only do it through promotion.

The CCAC sent the result of the analysis to the complainant and the
research institution. The latter decided to cancel the recruitment since it found
defects existing in the procedure. Since the problem has been solved, the CCAC
archived the case.

Case 21 — The law-enforcement standard of ticketing illegal parking

In January 2013, a complainant told the CCAC that he/she reported to the
PSP that two cars parking at metered parking spaces had illegally occupied the
spaces due to unpaid meter fee and a police officer subsequently went to issue
tickets. Later, the complainant found that the meter fees still had not been paid
over one hour after the tickets were issued. Then he/she reported the case to the
PSP. However, the staff of PSP replied that the police officer had already gone
off duty at that time but wheel lock procedure should only be followed up by
the same officer. Finally, another police officer went to the site to issue tickets
again instead of locking the wheels. Therefore, the complainant considered that
the standard that the PSP adopts against illegal occupation of metered parking
space is questionable.
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The PSP explained that it was because the data of the tickets for the first
time was not input in time. As a result, the second police officer who went to
follow up the case did not know that it was done one hour before and thus he/
she issued other tickets.

However, according to the details described by the complainant, the tickets
issued by the first officer were still placed on the windscreens of the cars.
Therefore, the CCAC considered that the PSP's explanation that the second
police officer issued other tickets because he/she did not know the cars had
already been ticketed was inadequate.

Given that the focus on the complaint is the overall mechanism of law
enforcement, the CCAC pays attention to whether there is signs showing that the
PSP handles similar cases as what the complainant described (law-enforcement
standard) and whether the standard is inappropriate or not.

Based on publicized information, the CCAC realised that the PSP has
adopted a new law-enforcement measure for relevant illegal situations.
Punishment for illegal occupation of parking space for long time will be
strengthened. If the car has been ticketed for unpaid meter fee for over one
hour, the PSP will notify the responsible towing service entity and the latter
will dispatch staff to lock the wheel or tow the car away. In other words, this is
different from the handling method in the case.

According to relevant information, due to limited spaces for towed cars, the
service supplier cannot tow the locked cars away in a short time. In this sense, if
the locked cars cannot be towed away in time, it will be unable to fulfil the aim
of increasing the availability of metered parking spaces through such punishing
measure. In the past, the PSP might not implement the measure strictly and
handled such illegal situations timely due to limited law enforcement resources.

The CCAC considered that no matter what the reason was, now the PSP
has fortified law enforcement, increased the frequency of patrol and spaces for
towed cars and allocated manpower to tow the locked cars away as soon as
possible. Such measures have shown that the situation of illegal occupation of
parking spaces for a long time should be improved.
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Meanwhile, the complainant was dissatisfied with the staff's response about
wheel locking and considered the statement that "wheel lock procedure should
only be followed up by the same officer" was problematic. The PSP did not give
any response to this issue. However, according to publicised information, the
PSP will dispatch police officers to patrol the same area repeatedly in a short time
and station near metered parking spaces in order to eyewitness illegal parking.
This reflects that the PSP tends to substantiate the cases of illegal parking based
on what the police officers have seen and the time the tickets for unpaid meter
fee were issued did not serve as the only proof of continuing illegal parking for
over one hour after the cars are ticketed.

The CCAC considered that although the time when the cars were illegally
parked and unpaid could be confirmed after the tickets were issued, if the cars
were driven away and were later parked at the same metered spaces, the status
of illegal parking would be broken off; also the length of time of illegal parking
that could be measured starting from the time the tickets were issued are
questionable. Therefore, the tickets placed on the windscreen are not sufficient
to prove that the cars had never been driven away and had been illegally parked
for over one hour.

Currently, the PSP requires police officers to observe the situations of
illegal parking in person as the eyewitness of illegal parking. This should be a
measure for strengthening the effect of the evidence for prosecution of illegal
situations. The CCAC understands the PSP's stance.

Since the PSP has taken the initiative to redress the problems that concern
the complainant, the CCAC archived the case.

Case 22 — Public department shall respond to
citizen' request under the law

In February 2013, a complainant told the CCAC that since his/her father
was unable to meet with the Medical Board for body-check on the scheduled
date, the complainant made a phone call to the Social Security Fund (FSS) to
request for a change of the meeting date. However, the staff of the FSS replied
that the date could not be changed and if his/her father could not make it, a letter
of explanation should be sent to the FSS.
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The complainant was dissatisfied with the fact that his/her request was
not met by the FSS. Then he/she complained to the FSS and insisted that the
FSS should explain why the appointment could not be rescheduled. Later, the
FSS explained that it was because the dates had already been fully reserved.
The complainant was discontented with the fact that the FSS did not give any
explanation until he/she filed a complaint and the handling approach adopted
by the FSS.

The CCAC considered that according to Law no. 4/2010 of 23 August,
Social Security System, and the Internal Regulation of the Medical Board of the
Social Security Fund approved by Chief Executive's Order no. 259/2011, the
Medical Board is an investigative organ responsible for proving whether the
applicants meet the requirements (e.g. premature decrepitude or disability) for
the benefits granted by the FSS.

According to Articles 85 and 88 of the Code of Administrative Procedure,
requiring the applicant to undergo body check by the Medical Board is one
part of the investigative stage in the procedure. The FSS plays the predominant
role in the investigation and thus it has the power to require the applicant to
cooperate in the investigation and follow its provisions. Therefore, since the
one who plays the leading role is the FSS but not the applicant, when the latter
cannot go to the designated place for check on the scheduled date, he/she shall
follow the provisions of the FSS to explain the reason and make a request and
the decision will be up to the FSS.

Moreover, in response to the complainant's repeated requests, the FSS
has already given explanation to him/her and no improper handling was found.
Therefore, the CCAC archived the case.

Case 23 — Storage of fuel container shall accord with the law

In February 2013, a complainant told the CCAC that he/she had already
set up safety basin for storage of fuel containers at his/her restaurant under the
requirement of the Civic and Municipal Affairs Bureau (IACM). However, the
IACM's inspectors failed to make an accurate record due to the angle of the
photographs. As a result, the complainant was punished. Therefore, the CCAC
was requested to intervene in the case.
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In October 2011, the IACM's inspectors found in the site inspection that
too much fuel was stored in the complainant's restaurant and that there was no
safety basin for storage and subsequently imposed punishment on the person-
in-charge of the restaurant under the law. Then the complainant said that the
problem concerning storing too much fuel was solved and a safety basin was
built in the same month.

In September 2012, the inspectors went there to have another inspection
and found that no safety basin had been set up and took photos as record and
subsequently imposed punishment on the person-in-charge of the restaurant
under the law.

Although the complainant thought that the angle of the photos taken by
the inspectors did not reflect that the safety basin had already been installed
and he/she provided the blueprint of the safety basin ordered from a company
in October 2011 to the CCAC as the evidence, according to the information
above, it is difficult for the CCAC to come to the conclusion that the record was
incorrect. At the same time, the CCAC is also unable to judge whether safety
basin had already been set up at that time and whether the fuel containers had
already been stored in the safety basin mentioned by the complainant.

Therefore, the CCAC archived the case.

Case 24 — Prosecution for unlicensed restaurant operation

In February 2013, a complainant told the CCAC that he/she lodged a
complaint to the Civic and Municipal Affairs Bureau (IACM) over unlicensed
operation of a noodle house half a year ago. Although the IACM replied to
the complainant that it had requested the restaurant to apply for a license and
had commenced prosecution procedure, the unlicensed operation still went on.
Therefore, the complainant was dissatisfied with the IACM as it tolerated the
unlicensed operation for a long time.

The IACM stated that it did dispatch inspectors to the site for inspection
and discovered the unlicensed operation. Subsequently, on-site record was
taken. However, the case was archived due to insufficient evidence. Later,
IACM's inspectors found that there were signs of unlicensed operation of the
restaurant again and took another on-site record. The IACM sent a letter to the
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offender to request him/her to attend the preliminary hearing and the relevant
administrative disciplinary procedure was ongoing under the law. Moreover,
the IACM added that the restaurant has been granted a license.

The CCAC considered that although the reason why there was "insufficient
evidence" for the first prosecution is unknown, the IACM already placed
another charge, obtained certain evidence and handled the matters under the
law. Therefore, it is meaningless to pay attention to the situation of "insufficient
evidence".

Moreover, according to the IACM, since the restaurant has already
been granted a restaurant license, the unlicensed operation that concerns
the complainant no longer exists. In addition, the IACM stated that it would
continue to follow up the unlicensed operation of the restaurant beforehand.
Therefore, the CCAC has no need to further follow up the case.

Information shows that after receiving the report, the IACM did follow
up the matter. However, since notification procedure was time consuming and
it was necessary to give the owner of the restaurant certain time to attend the
preliminary hearing. As a result, the IACM was not able to handle the case
quickly. Meanwhile, the law does not allow the authority to adopt any measure
of "temporary closure of the establishment" before the decision of punishment
is made. Therefore, the IACM could not seal up the unlicensed restaurant before
the relevant administrative procedure was completed and the disciplinary
decision of "immediate closure" was made.

Since there is no need to follow up the case, the CCAC archived the case.

Case 25 — Overdue medical report

In March 2013, a complainant told the CCAC that in early January 2013,
he/she requested the Hospital Conde de S. Januario (CHCSJ) for two medical
reports and the CHCSJ replied that the reports could be issued within 25 working
days since the application was made. Around two weeks later, only one of them
was issued and another one had not yet been issued by the time the complaint
was filed. The complainant was dissatisfied with the fact that the report had not
yet been issued after the deadline.
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According to the Health Bureau's guidelines of procedure of application
for medical report, it takes around 25 working days to complete the procedure.
Therefore, the CHCSJ did not issue the medical report to the complainant by the
deadline set up by the authority.

The Health Bureau stated that the doctor completed the relevant report and
informed the applicant in April 2013. In the same month, the applicant went
to collect the report. Since the hospital did not complete the medical report
on time, the Health Bureau will make improvement and call for the relevant
department's attention.

Since the complainant has already collected the report and the Health
Bureau has said that it would take measures for improvement, the problem has
already been solved and the CCAC archived the case.

Case 26 — Reason for administrative acts
shall be adequately explained

In April 2013, a complainant told the CCAC that in 2011, he/she married a
resident of Mainland China, A, in Mainland China. Then A travelled to Macao
frequently in order to take care of the complainant. The couple were requested
by the Identification Bureau (DSI) for statement of details of daily life when A
was applying for the right of abode in Macao. However the DSI considered that
they were suspected to have a sham marriage and thus referred the case to the
Public Security Police Force (PSP). Eventually, they were convicted of criminal
offence and A was deported and banned from entering Macao in three years.
The complainant requested for the CCAC's intervention.

Information shows that in 2011, the complainant and A registered their
marriage at the Marriage Registry of the Municipal Affairs Bureau of a place in
Guangdong Province and obtained a marriage certificate. In 2012 when the DSI
handled A's application for the right to abode, it found that there were conflicts
and discrepancies between the statements of details of daily life provided by the
couple and thus referred the case to the PSP. In early 2013, the PSP dispatched
police officers to have a surprise visit to the complainant's residence in Macao
and requested the couple to go to police station to give statement of details
of daily life. The police considered that they had committed the offence of
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"forgery of civil status" under Paragraph b of Article 240 of the Penal Code and
referred the case to the Public Prosecution Office. Eventually, A was deported
to Mainland China and blacklisted as unwanted people.

In 2013, the duo wrote to the PSP respectively to request for repeal of
the entry ban, but the PSP remained the entry banning measure against A for
the reason that "since A has committed a crime of forgery of civil status under
Paragraph b of Article 240 of the Penal Code, his/her entry to Macao will
endanger the public order and social security of Macao and for the purpose
of safeguarding public interests and fulfilling the PSP's duties..." The PSP also
sent a written notification to A, who was in Mainland China. Later, A filed an
appeal and eventually the PSP repealled the entry ban "following analysis on
the interest party's statement and case file".

According to the Penal Code, anyone who usurping, altering, fabricating
or covering up marital status or kinship so as to hinder official inspection on
it shall be liable for the "crime of forgery of civil status" under Paragraph b
of Article 240 of the Penal Code. As A made an application for the right of
abode in Macao for the reason of family reunion, the DSI should examine the
certification documents (e.g. marriage certificate) submitted by A under the law
when assessing the application. However, according to the law, the DSI is not
the public department entitled to inspect marital status. Therefore, the DSI did
not conduct the "official inspection” on the marital status or kinship but merely
handled A's application for the right of abode in Macao.

From another perspective, although A's marriage was fake, his/her
behaviour was only deceiving the official department of Mainland China in
order to obtain a marriage certificate that is real in form but untrue in terms of
meaning and attempted to obtain the right of abode granted by the authority
of Macao through the document. Hence the duo have violated Paragraph 2 of
Article 18 of Law no. 6/2004 and constituted an offence of document forgery
provided by Sub-paragraph b of Paragraph 1 of Article 244 of the Penal Code
(having important legal facts untruly shown on documents) instead of "forgery
of civil status".

According to the law, the entry ban against a non-local person due to strong
signs showing that the person has already committed or is going to commit
crime shall be based on the existence of actual danger (perigo efectivo) to public



2013 Annual Report of the CCAC of Macao

safety or order and the period of prohibition shall be proportional to the severity,
danger or reprehensibility of the act that has led to the ban® . Therefore, the
police shall clearly point out how the act the person has already carried out or
is going to carry out (crime) which has caused or will cause actual danger to
public safety or order.

According to the PSP's report, the opinion given by the staff who made
the report is "The report is submitted to the superior for deliberation". The
superior, who was the department chief, commented "I suggest implementing
entry ban and submit the report to the Director for review." The decision
made by the Director of PSP was "I agree. Implement the measure suggested."
(Concordo, procede-se em conformidade) Therefore, the writer and the
superior's suggestion and the Director's decision have reflected that the police
only vaguely suspected that A had committed a crime of "forgery of civil status"
and decided to implement the entry ban merely based on this reason without
any explanation of the association between the suspected "forgery of civil
status" and danger to public safety and security, violating the law and leading
to a defect - lack of adequate reason. According to the Code of Administrative
Procedure, inadequate reason for administrative act is equivalent to absence of
reason and makes the act revocable.

Since the PSP has already repealled the entry ban which was not backed by
adequate reason and the Public Prosecutions Office is conducting other criminal
investigative procedures, the CCAC archived the case.

Case 27 — Reasonable work arrangements

In May 2013, the CCAC received a complaint alleging that the Health
Bureau arranged for some clerks or auxiliary staff members to carry out
surveillance work at the checkpoints for avian flu prevention. The complainant
thought that since expertise is required for the work but auxiliary staff members
are only responsible for delivering documents and have never received any
professional medical training, the arrangement was unfair to the staff and
caused danger to the general public.

The CCAC considered that the auxiliary staff mentioned by the complainant

6 Paragraph 3 of Article 12 of Law no. 6/2004 and Sub-paragraph 3 of Paragraph 2 of Article 4 of Law no.
4/2003
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refer to service assistants, whose duties include "accompanying and transport
of patients" and "transport of hospital waste". Therefore, the arrangement
for them to measure traveller's body temperature at the checkpoints was not
administratively illegal. However, since clerks are not responsible for and do
not have any experience in handling secretion, excrement and medical waste,
assigning the task to them seemed inappropriate.

The Health Bureau replied that it had already recruited new members
to measure traveller's temperature. However, before the new recruits started
working, it temporarily arranged some office staff to do the job. The bureau
pointed out that the staff mainly screened out people with elevated body
temperature by using device. Since the device automatically detects those
suspected of having fever and gives the alarm if it detects one, the staff only
have to follow the instruction shown on the screen and measure travellers'
temperature with ordinary ear thermometer. If a person is found to have fever
and comes from an avian flu affected place, the staff will request the Fire
Services Bureau to take the person to the Hospital Conde de S. Januéario for
further check.

The CCAC considered that since the office staff of the Health Bureau
are able to find out the travellers who have fever only through the automatic
screening device, the work does not require any professional knowledge.
Moreover, even if suspected case of avian flu affection is found, they only have
to request the Fire Service Bureau to follow up the case. Therefore, they do
not have to carry out the high-risk duties such as clinical care and handling
secretion and excrement.

Since the Health Bureau's practice was not found inappropriate, the CCAC
archived the case.

Case 28 — Improper internal instruction

In July 2013, a complainant told the CCAC that he/she was dissatisfied
with the provision of "extra working time to making up for absence shall not
be less than 30 minutes" provided by the Guideline and System of Attendance
and Monitoring of Personnel of Social Welfare Bureau (2™ version) effective
from 1* October 2012 as he/she thought that the following problems would be
caused:
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1. Those who are absent for less than 30 minutes also have to work overtime
for no less than 30 minutes.

2. Inorder to avoid impairment of interest, the staff may be deliberately absent
again (e.g. coming to working late or leaving early) in order to accumulate
30 minutes of absence time.

The Social Welfare Bureau (SWB) replied to the CCAC that according to
the system in force, there is no stipulation that requires those who have been
absent (e.g. for personal reason or consulting a doctor) for less than 30 minutes
to make up for the absence by working overtime for no less than 30 minutes. If
the staff has been absent for less than 30 minutes, he/she can make up for the
absence when he/she has accumulated 30 minutes of absence time, or, with the
superior's approval, work overtime for less than 30 minutes.

The CCAC considered that according to the SWB's response, the situation
mentioned in point 1 is impossible. As to point 2, according to the Guideline,
evading the obligation to go to work on time by absence for personal reason is
prohibited. If a staff has accumulated 30 minutes of absence time by late coming
or early leaving, he/she will violate the Guideline. Moreover, the Guideline also
prohibits absence for personal reason without the superior's prior approval but
notification afterwards. Therefore, the staff shall not, as they wish, accumulate
30 minutes of absence time by late coming or early leaving, otherwise they will
violate the provision.

However, although the SWB stated that if the staff has been absent for
less than 30 minutes, he/she can make up for the absence when he/she has
accumulated 30 minutes of absence time, the CCAC considered that the time
limit for making up the absence shall not exceed the one stipulated by the
Guideline, i.e. the same week or the next week.

To conclude, no improper points existing in the system of overtime making
up for absence set up by the SWB is found. Therefore, the CCAC archived the
case.

Case 29 — Compensation for shift work shall accord with the law

In September 2012, the CCAC received a complaint from an assistant
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officer of the Health Bureau, who works on the following three shifts:
1. 08:30 to 15:45 (without break/lunch break in between)
2. 08:30 to 13:00, 14:30 to 17:15 (1.5-hour break/lunch break in between)

3. 08:30 to 17:45 (without break/lunch break in between but with compensation
for 2-hour overtime)

The complainant pointed out that the first and the third shifts consist of
seven to eight consecutive hours respectively without lunch break and shift
work allowance and being away without approval is not allowed. Moreover, no
overtime compensation is given for working on the first shift.

The CCAC analysed the content of Paragraph 1 of Article 201 of Statute
of Personnel of the Public Administration of Macao, which states, "For shifting,
at least two shifts shall be arranged consecutively every day." In other words,
there shall be at least two consecutive shifts in each day, one shift immediately
following the other.

The three shifts mentioned by the complainant do not follow one by one.
Moreover, changing of the shift does not affect one's daily routines or stamina
and thus consuming more energy in his/her duties (e.g. unlike police officers or
medical staff who need to adjust their daily routine in order to concentrate on
their duties because they have to work different shifts). Therefore the situation
does not accord with Article 199 and Paragraph 1 of Article 201 of Statute of
Personnel of the Public Administration of Macao and not giving "shift work
allowance" to the complainant was not illegal.

As to the situation of over seven consecutive working hours without break/
lunch break every day, the legal regime of public personnel does not provide
any regulation on it. However, according to the Labour Relations Law, in order
to protect employee's right to take a rest, the employer shall give a break of no
less than 30 consecutive minutes every five working hours. If the employer does
not allow the employee to leave the workplace freely during the said break, the
break shall be included in the normal working hours.

Therefore, if the department considers that the relevant staff shall work for
over seven consecutive hours and shall not leave the workplace freely in order
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to guarantee normal operation of the department and/or provision of service,
there should be at least a 30-minute break which should be included in the
normal working hours.

The Health Bureau replied that "due to the special demand for medical
services, the medical assistants and office staff of the Health Centres under the
bureau are required to work during '8:30 to 15:45' and '8:30 to 17:45 (with
compensation for 2-hour overtime)' in order to ensure sufficient manpower
to provide appropriate service and deal with emergency. As for the relevant
arrangements for working time, the Health Centres will arrange for the staff to
take turns having break and the time of the break will be included in the working
time."

This shows that the complainant and the Health Bureau stuck to different
versions and arguments of the situation about "non-stop 7 to 9 working hours
without a break/lunch break". Since it was an anonymous complaint and the
complainant did not indicate any contact ways, the CCAC was unable to seek
more details from him/her. Since there is no sufficient evidence to proof the
accusation following investigation, the CCAC has no need to further follow up
the case.

Moreover, according to the complainant, the shift that is "non-stop without
any overtime compensation” is 8:30 to 15:45. As there are five working days
every week, the length of working time is 36 hours and 15 minutes weekly.
That means there is 3-minute overtime everyday (According to Article 77 of the
Statute of Personnel of the Public Administration of Macao, staff of the Public
Administration shall work for 36 hours every week). According to Paragraph
2 of Article 197, "Overtime compensation is calculated on hourly basis. The
excess overtime shall only be counted as one hour if it is not less than 30
minutes."

Therefore, it was not illegal for the Health Bureau not to pay for 3-minute
overtime of the shift everyday.

Finally, the CCAC archived the case.
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Case 30 — Relocation of vendor stall

In October 2012, the CCAC received a complaint over the following
matters:

1. The complainant's vendor stall within a small wooden hut was located in the
area to be developed as public road. For this reason, in 2011, the Civic and
Municipal Affairs Bureau (IACM) informed the complainant that his/her
vendor's license could not be renewed with that address for public interest.
However, the two vendor stalls adjoining the complainant's in the same
area were granted fixed-pitch vendor's licenses. Therefore, the complainant
suspected that the [ACM's handling approach was unfair.

2. The Land, Public Works and Transport Bureau (DSSOPT) has issued
a guideline which requires the developer to disassemble the existing
temporary houses, but the developer was granted the construction license
although it had not properly disassembled of all wooden huts and the
construction started in June 2012. The complainant considered that the
construction was hazardous to the surrounding buildings (including the
complainant's wooden hut) and hence he/she suspected that the DSSOPT's
failure to conduct the supervision.

The CCAC followed up the case. For the first matter, the IACM replied
that since the complainant's stall was located at the entrance and exit of the
construction site. Due to safety, there was an urgent need to move the stall
away first. As to the remaining vendor stalls (including the two adjoining the
complainant's), the IACM would arrange for gradual resiting according to the
progress of the construction. Given that the IACM also took account into the
relevant vendors' needs apart from public interests, the CCAC did not find any
administrative illegalities or irregularities in the IACM's handling approach.

For the second matter, the DSSOPT replied that the official track plan it
issued stipulates that the landowners of the relevant lot shall be responsible for
demolition of the existing buildings, including the roads and public pavements
in the plan. Before the license of use of property is issued, the landowners shall
complete the extra projects required according to the said official track plan, i.e.
to remove the existing buildings in the outer circle of the lot.
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In fact, before applying for approval of construction plan, it is necessary to
apply for the official track plan for the relevant area, which indicates the boundary
between the front of the building and the accessing road to the building or public
roads set up by the DSSOPT so as to clarify the urban planning requirements
for the relevant lot set up by authority, including the special projects required
(e.g.: infrastructure surrounding the project). As assessed by the DSSOPT, if
the construction project has met the requirements under the official track plan
and other relevant regulations, the DSSOPT will grant the construction license.
After the construction is completed, the license of use of property will not be
granted until it passes the examination conducted by the Building Inspection
Board and meets the requirements (including the requirements under the official
track plan issued by the DSSOPT). Currently, the DSSOPT has already approved
the commencement of the projects to be done by the landowners and the latter
will build public roads and remove the buildings gradually according to the
authority's plan. There is no signs of administrative illegality and irregularity
found in the DSSOPT's handling procedure.

As to the problems about the danger caused by the project to the
complainant's vendor stall, since it is located at the entrance and exit of the
construction site, in view of the construction and the safety of the complainant,
in 2011, the IACM informed the complainant, in written form, that his/her
vendor's license could not be renewed with that address and discussed with the
complainant the arrangements for a transfer.

As to the issue concerning compensation for removal of the complainant's
stall, it is a civil case. The complainant may solve it by negotiation with the
landowners/owner of the project or by judicial means. The CCAC has no power
to intervene into the case.

Therefore, the CCAC archived the case.

Case 31 — Errors in the statement of travel records

In mid-October 2012, a complainant, a holder of Exit-Entry Permit
for Travelling to and from Hong Kong and Macao, told the CCAC that he/
she applied for a statement of his/her travel records in 2004 to 2012 to the
Immigration Department in late August 2012 and found some errors in the
statement. Subsequently, he/she told the department about the errors but the
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staff replied that it was impossible to correct the errors and refused to print
another statement. The staff added that the errors might be caused by the
customs officers who had forgotten to change the status or failure of the device
to sense the barcode of his/her permit when the complainant was crossing the
border. The complainant was dissatisfied with this and filed a complaint to the
Immigration Department in September, but there was still no reply.

The CCAC followed up the case. The information provided by the Public
Security Police Force (PSP) shows that before the CCAC intervened into the
case, the PSP already handled the complaint and in mid-October 2012, it replied
to the complainant, admitting that the situation mentioned by him/her really
existed.

For the errors in the statement, the PSP explained that one of the reason
was that the errors caused by old-style optical barcode readers when it was
scanning the permit barcode. In June 2008, the PSP started to change the devices
gradually and there have been improvements. Another reason was that the staff
members of the checkpoints made mistakes when inputting travel records.
For this problem, the PSP will continuously upgrade the computer system and
strengthen the training for the staff in order to minimize the chance of making
mistakes.

As to correction of the errors, due to technological and legal reasons, the
PSP will not make any correction to the errors in past travelling records, but it
will give a clarification in written form.

Since the PSP has already adopted appropriate measures to handle the
complaint and make improvements, the CCAC archived the case.

Case 32 — Insufficient public medical service

In September 2013, the CCAC received a complaint over the following
matters:

1. It takes a too long time to wait for emergency treatment at Hospital Conde
de S. Januéario (CHCS)).

2. Theresponse given by the Director of the Health Bureau to the public, "Some
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citizens seek emergency treatment for dropping of hair when shampooing
their hair and even injuries caused by nail cutting. This is abuse of the
service" is confusing and misleading.

3. The Health Bureau already started expanding the emergency department
in late 2010. However, it has not yet been put into operation when this
complaint was filed. The Health Bureau turns a blind eye to citizens' needs.

4. It takes a very long time for those who need to be hospitalized following
emergency treatment to wait for hospitalization and the environment of
the emergency room/observation room fails to meet the requirements for
privacy and convalescing.

5. The extension of service hours of the Health Centres at Fai Chi Kei and
Areia Preta to 10:00pm is not effective since the authority did not train the
relevant medical staff, triggering manpower shortage.

The CCAC subsequently carried out investigation and analysis. The fact
that it takes a very long time to wait for emergency treatment is known by the
general public. The response given by the Director of the Health Bureau was
to point out that unreasonable use of emergency medical services is one of the
reasons.

For the situations of unreasonable use of emergency medical services, the
Health Bureau has adopted a triage measure. By determining the severity of the
injuries and diseases, the patients will receive care timely. At the same time, in
order to shorten the time to wait for emergency treatment, the Health Bureau
has increased manpower and is going to recruit more staff and launch 24-hour
medical service.

Meanwhile, due to increasing demand for medical services during
nighttime and holidays, starting from 2008, the service hour of the Health
Centre at Fai Chi Kei extended to 8:00pm. Since November 2012, the service
hour of the Health Centres at Fai Chi Kei and Areia Preta has even extended
to 10:00pm. Moreover, the Health Bureau is cooperating with same non-profit
medical organisations. Starting from 2013, the service hour of the outpatient
service departments of those organisations has extended. On 23" October 2013,
the new emergency facility of the CHCSJ was put into operation.
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The measures including triage arrangements, expansion of emergency
facility, extension of service hour of Health Centres, expansion of outpatient
services during nighttime and holidays and increasing frontline medical staff
show that the authority does not turn a blind eye to citizens' demand for medical
services. The new emergency facility is three times larger than the old one and
there are 71 new beds. It is believed that the environment will be improved and
will meet the requirements for privacy and convalescing after the new facility
is put into operation.

The reason why it takes a long time for the patients who need to be
hospitalized to wait for beds is the shortage of beds. In this case, even the
authority requires that the patients should be hospitalised after staying at the
emergency department for a certain time as mentioned by the complainant, such
practice is not viable. The only way to solve the problem is to increase the beds
for patients.

Information shows that according to the "Plan of perfecting medical
system" launched by the authority in 2011, MOP100 billion will be spent in
ten years to upgrade the medical system of Macao. Apart from expanding
existing facilities, a medical complex for Taipa and Coloane will be built in
order to provide different types of wards. In order to achieve the goal quicker,
the authority established a "Committee of Medical System Development" in the
same year to follow up and coordinate cross-departmental works. It is believed
that the completion and inauguration of the projects in the plan will gradually
solve the problem concerning shortage of wards.

Extending the service hours of the Health Centres at Fai Chi Kei and Areia
Preta to 10:00pm is to meet citizens' demand for nighttime medical service
and one of the measures to deal with the heavy patient load at the emergency
department of CHCSJ. In fact, the authority also admits that there are only
several tens of patients who seek emergency service during nighttime after
the service hour was extended and therefore it is not effective. However, there
is no information showing that the ineffectiveness is caused by shortage of
manpower, while the authority has stated that it will have a review to see if it is
caused by inadequate publicity.

Since no signs of administrative illegality or irregularity has been found,
the CCAC archived the case.
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Case 33 — Clinical laboratory services shall be provided
by people with medical license

In November 2011, the CCAC received a complaint alleging that since
late September 2011, there had been no doctors providing services at a clinical
laboratory, but it still operated as usual and sent all X-ray and body-check
reports to hospital C, while some of the reports were not signed and issued by
people with medical license.

The CCAC subsequently followed up the case and found that the Health
Bureau also received a complaint over the same matter in November 2011 and
it had already opened a case file to follow it up.

In December 2011, the Health Bureau dispatched staff members to the
clinical laboratory to conduct a random inspection on its medical reports and
found that the person who signed the reports was A, who had a medical license.
However, there was no doctor at the laboratory. The staff of the laboratory
explained that A had to take a professional training course in the morning and he/
she would be back immediately after the class, while another doctor, B, was off
for sick leave. The staff added that X-ray tests would be done by technical staff
without medical license. Subsequently, the staff of the Health Bureau pointed
out that health care services should not be provided without the presence of any
licensed medical personnel.

Since then, the clinical laboratory realized the shortage of manpower
and hence hired one more doctor in order to prevent the situation of operating
without any doctors. Moreover, the technical staff of the laboratory have
applied for medical care assistant licenses and the applications have already
been approved. Given that the clinical laboratory has already adopted measures
to redress the irregularities, the Health Bureau sent it a warning letter under the
law.

Moreover, the clinical laboratory submitted to the Health Bureau a
cooperation agreement signed with hospital C on 1* March 2013, which indicated
that all medical tests will be referred to the laboratory of C and conducted by
medical care personnel with license granted by the Health Bureau and the reports
will be signed by them on behalf of the clinical laboratory. Subsequently, the
Health Bureau suggested some measures to the clinical laboratory, so that the
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clients will be able to know the way of the cooperation and the units responsible
for the tests and thus ensuring their right to know.

Since the Health Bureau has already adopted measures to follow up the
matters being complained over, the CCAC archived the case.

Case 34 — Problems concerning purchase of
vehicle registration plates

In October 2013, the CCAC received a complaint alleging that at 17:00 on
28" in some month, the Transport Bureau (DSAT) announced that a number of
vehicle registration plates including XX-Y6-96 would be available for purchase
on the following working day. However, the complainant found that the DSAT
had already distributed the plate to another person through ballot in the afternoon
of the previous day when he/she went to buy the plate in the morning of that
day. The complainant was dissatisfied with it.

The DSAT stated that the last one of the 400 plates available as announced
on the day mentioned by the complainant was XX-Y6-83. Since 12 of them
were purchased on that day, the DSAT had to add 12 following numbers and
one of them was XX-Y6-96 so that there would be 400 plates to be distributed
to the new vehicles that passed the examination on the previous day through
ballot. After the ballot, the DSAT had to increase the number of plates available
to 400 for purchase on the following working day (29" of the month). Citizens
can view the list of plates available on the next day on the DSAT's website
starting from 17:00 everyday or on the notice boards at designated locations
starting from 17:15. Since XX-Y6-96 was distributed to one of the new vehicles
through ballot, the plate was no longer included in the list of available plates for
purchase on the following working day.

Although the complainant stated that XX-Y6-96 was included in the list
of plates available for purchase on the following working day according to the
DSAT's announcement at 17:00 on 28™ in some month, the plates available for
ballot and purchase should be listed in designated order and the DSAT would
make public the process and results of the computer ballot, if the case mentioned
by the complainant is true, it should be easy to discover it. Given that there is
no information proving the complainant's accusation, it is unnecessary for the
CCAC to follow up the case.
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However, during the investigation, the CCAC found that regarding direct
purchase of vehicle registration plates, the DSAT's website indicates that
"For the citizens who intend to view the numbers available, the information
is publicized on the website of the DSAT or the notice board of the Service
Area at 3:00pm on the day before the day of purchase." This information is
inconsistent with that provided by the DSAT to the CCAC. Subsequently, the
DSAT corrected the time of publication on the website after the CCAC pointed
out the inconsistency.

Finally, the CCAC archived the case.

Case 35 — Dispute about whether bonus
is included in regular wages

In November 2012, the CCAC received a complaint about dissatisfaction of
the statement of the Labour Affairs Bureau (DSAL) that bonus was considered
as variable pay and that since the complainant resigned before 30" June 2012
and thus did not meet the requirement for receiving bonus, the DSAL archived
his/her case. The complainant pointed out that the Labour Relations Law does
not provide clear stipulations of bonus and considered that the DSAL should
have made reference to other documents with legal effect (such as the annual
financial statement of the capital) when following up his/her case.

Information shows that after the DSAL received the complaint on 4™ July
2012, it opened a case file to follow it up. Following investigation and evidence
search, the DSAL considered that since there was no agreement of giving the
complainant bonus every year and the bonus was incentive, the capital had the
absolute right to decide whether to give bonus to its employees. If the employee
submits resignation letter or is dismissed on or before the day of distribution
of bonus, he/she will not be given any bonus. This shows that the bonus is
irregular pay depending on the reality, in order words, "variable remuneration"
defined in Paragraph 5 of Article 2 of the Labour Relations Law. Since the
complainant resigned before the day of distribution of the bonus (the end of
June) and thus failed to meet the requirement for receiving bonus, the Labour
Inspection Department of the DSAL archived the case.

The complainant did not accept the result and filed a complaint to the
Director of DSAL. Following analysis, the DSAL considered that the Labour
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Relations Law does not provide the necessity to establish bonus system.
Therefore, the requirements for receiving bonus depend on the agreement
between the employer and the employee. If there was an agreement of giving
bonus entered into between the complainant and his/her employer, it should
be taken into account the condition of offering bonus in order to analyse
whether the bonus was of the nature of variable remuneration given by the
capital irregularly as stipulated under Paragraph 5 of Article 2 of the Labour
Relations Law; or of the nature in accordance with Paragraph 4 of Article 2 and
Sub-paragraph 8 of Paragraph 1 of Article 59 of the same law, which refers to
the regular pecuniary payments payable to the employee for work performed
agreed between the employer and the employee or by legal stipulation. If the
bonus is paid regularly, it should be basic remuneration. In this case, when the
labour relation terminates, the employer shall pay the bonus to the employee in
proportion to the period of work provided under Article 76.

According to the employee handbook of the capital, the bonus is to be
paid depending on the situation, while the conditions and requirements for
paying the bonus each time depend on the capital's decision. If the employee
submits resignation letter or is dismissed on or before the day of distribution of
bonus, he/she will not be given any bonus. In this sense, the bonus mentioned
by the complainant was not paid necessarily but a variable remuneration under
Paragraph 5 of Article 2 of the Labour Relations Law. Since the complainant
already submitted resignation letter to the employer before the day of distribution
of bonus at the end of June 2012, he/she was not entitled to the bonus. Therefore,
the Director of DSAL rejected the complaint.

Since there is no administrative illegalities or irregularities found in the
DSAL's handling approach, the CCAC archived the case.

Case 36 — Procedure of handling traffic accidents
involving vehicles of government departments

On 21 November 2012, a complainant told the CCAC that his/her car hit a
car of the Public Security Police Force (PSP) on 12" October 2012. Later, the PSP
detained his/her car for the reason that the compulsory civil liability insurance
of the car had already expired. Although the complainant immediately paid the
insurance fee and fine for violation of law and gave a written promise to pay
for the damage, the PSP had not yet contacted the complainant and confirmed
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the amount of compensation up until the complaint was filed. As a result, the
complainant was still not able to take back his/her car.

According to the law, for those who have not bought civil liability insurance
for his/her vehicles but have them driven on public roads, their vehicles shall be
detained. If an accident has occurred, the detained vehicle will not be released
until the compensation or the surety of which the amount is equivalent to the
minimum coverage of the compulsory insurance is paid. The law also stipulates
that when an accident involving government department's vehicle occurs, the
department shall complete the investigation into the details of the accident and
the extent of damage within 30 days since the notification of the accident is
received. If the case is complicated, the deadline may be extended by 30 more
days.

The PSP replied to the CCAC that it finished handling the matters about
compensation on 21* November 2012 and requested the complainant to go to
the PSP to go through the relevant procedure and take back his/her car on the
following day.

Since the PSP has already completed handling the matters of the accident
within 60 days, the maximum time limit, and satisfied the complainant's request
for taking back his/her car, the CCAC archived the case.
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PART V

OTHERS

I. Declaration of incomes and properties

Since 2013, the new measures introduced in the Legal Regime of Declaration
of Assets and Interests have entered into force.

The Legal Regime of Declaration of Incomes and Properties in Macao, which
has been effective since 1998, was stipulated by Law no. 3/98/M of 29™ June and
was amended by Law no. 11/2003 of 28" July after five years. The Law no. 11/2003
(Declaration of Incomes and Properties) has already entered into force for over nine
years. In order to further perfect the regime, increase the transparency and probity in
public administration, enhance relevant monitoring mechanism and meanwhile fulfill
its obligation to comply with the United Nations Convention against Corruption, the
Macao SAR Government submitted to the Legislative Assembly a bill to revise Law
no. 11/2003 in 2012. Approved by the Legislative Assembly on 3™ January 2013 and
renamed as Legal Regime of Declaration of Assets and Interests (Law no. 1/2013 of
21% January), the new law becomes effective on 22" April 2013.

The CCAC established the Declaration of Assets and Interests Division on
19" March 2013 to accord with Administrative Regulation no. 3/2013 and relevant
work. Since 1998, the work of declaration of incomes and properties has already
entered into force for 15 years. Thanks to active communication and coordination
with the government departments, all public servants and their spouses/cohabiting
partners have strictly observed the law, so far no case was found on declarants and
those who are only obliged to fulfill the obligation of providing information for
any legal responsibilities due to arrears of declaration form or improper submission
of declaration. Relevant work on declaration of assets and interests was conducted
orderly.

In 2013, the CCAC collected declaration forms from a total of 11,500 public
servants. Details are listed below:
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STATISTICS OF DECLARATION OF ASSETS AND INTERESTS IN 2013

Appointment 2,279
Alternation of position 3,867
Termination of position 1,426
5-year renewal 2,202
Voluntary renewal with that of spouse 443
Pursuit of data-provision duty 934
Voluntary renewal 349
Total 11,500

In terms of promotion and communication, in 2013, the CCAC continued to
hold “briefing sessions on declaration of assets and interests” for a number of public
departments, so that the new recruits can understand the significance and importance
of the Legal Regime of Declaration of Assets and Interests and the correct ways to
fill in the declaration forms.

In addition, the “Platform for delivery and receipt of electronic notification”,
which is a programme for delivery and receipt of notification by electronic means
developed by the CCAC in 2012, started running in January 2013. The newly
developed “Platform for delivery and receipt of electronic notification” is currently
used by 49 departments/bodies. Ten other departments/bodies, which are in the
course of testing, will soon become users. Such development further streamlines
administrative procedure and improves administrative efficiency.

Judging from the fact that the total number of departments/bodies which are in
use of or in the course of testing the programme has already exceeded half of those
which used to have correspondence with the Declaration of Assets and Interests
Division, the electronic programme is recognised by a majority of departments/
bodies. Not only does it facilitate the delivery and receipt of notification between
departments/bodies and depositary entities by electronic means, it also reduces
administrative cost, enhances efficiency and prevents delay or lost. It is believed
that a growing number of departments/bodies will be in use of the programme in the
future.



2013 Annual Report of the CCAC of Macao

II. Training and exchange programmes

1. Professional training for personnel

- The delegates of the Malaysian Anti-Corruption Commission (MACC) paid
a visit to the CCAC in early December 2013. During the visit, the Deputy
Commissioner of anti-corruption in private sector Norazlan Mohd Razali,
the Senior Superintendent of Inspection and Consultancy Division Halimah
Md Shariff and the Director of Public Sector Governance Division Junipah
Wandi held a seminar to introduce the functions of MACC to the CCAC’s
personnel.

Razali, who has engaged in graft-fighting work for many years, gave a
presentation on the functions and operations of the MACC. He said that the
Malaysian government actively promoted corruption prevention to enhance
the integrity of the country.

Wandi also introduced the role of MACC to offer advisory services to
organisations in both public and private sector on procedures and systems.
The MACC would give recommendations to rectify existing practices to
eradicate the root causes of corruption and malpractices of public servants.

- In February 2013, the CCAC organised an internal training entitled “Public
Procurement” for the purpose to deepen the knowledge of public procurement
of its staff. The staff members had a discussion of practical problems with
the lecturer in an attempt to broaden the knowledge on procurement and
enhance efficiency and skills.

- In mid-December 2013, the CCAC continued to dispatch 17 investigators to
Beijing to participate in the 13" training course held in the Chinese People’s
Public Security University for the purpose to broaden their knowledge in
China’s internal affairs, supervisory mechanisms, investigation and police
affairs. The Commissioner Fong Man Chong, who attended the closing
ceremony of the training course, addressed to the staff members to apply
what they have learned to their work, make the most of the team spirit,
enhance efficiency and contribute for integrity building of Macao.



2013 Annual Report of the CCAC of Macao

2. Recruitment of investigators in ombudsmanship area

For the purpose to enhance capacity of the Ombudsman Bureau and improve
efficiency, the CCAC launched a recruitment drive to look for investigators in
ombudsmanship area in late May 2013, attracting over a hundred candidates
who possessed bachelor degree of law and experience in law.

After the strict screening process that includes written examinations, home
visit and interview, ten candidates were selected to be the trainees of the
10" investigation training programme (ombudsmanship). They immediately
received the three-month professional knowledge training on such areas as legal
knowledge, investigation techniques, complaint handling techniques and team
spirit etc. Those who pass both the training programme and the examinations
will officially enlist in the investigation team of the CCAC.

3. 101 Regional Training Programme

For the purpose of enhancing the level of expertise of the members of
the International Ombudsman Institute (IOI), IOI organised the IOl Training
Workshop in Bangkok, Thailand in early April 2013. The Commissioner led
a delegation of the CCAC to attend the workshop and exchanged ideas and
shared experiences with ombudsman agencies and supervisory bodies from
different countries and regions.

The training workshop discussed about the similarities and differences in the
role and functions of ombudsman agencies from different countries along with
the current development and challenges faced by the agencies. The trainees
could then seek appropriate pattern of work to cater to the current circumstances
of their countries and regions.

Not only did the instructors give lectures on theories, they also inspired the
participants through case analysis and exchanges to improve their professional
knowledge. Moreover, the instructor conducted interactive discussion with
the participants by means of case study so that participants could carry out
practice on investigation planning, analysis, evidence and exhibits assessment
on ombudsman cases. Problems faced during investigation were also resolved.
By conducting interviews, the instructor also talked about the ways to
communicate with complainants and deal with their inappropiate behaviour.
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Participants gained professional knowledge in different aspects, which helped
boosting their efficiency at work in the future.

The instructors that conduct the training workshop include: Eric Drake,
former Deputy Ombudsman of the Scottish Public Services Ombudsman, Kerry
Barker, expert in handling public complaints of the Scottish Public Services
Ombudsman, Chris Gill, professor in administrative justice and George Hunter,
investigator of the Scottish Public Services Ombudsman.

ITI. Meeting for the implementation review affairs coordination unit of
the United Nations Convention Against Corruption

In late May 2013, the CCAC sent its representatives, with the status of Macao
SAR experts and delegation members of China, to Austria to participate in the
meeting for the review of implementation of the United Nations Convention Against
Corruption (UNCAC) of the People’s Republic of China (including the Macao and
Hong Kong SAR) that started in 2013. Two countries were drawn in the meeting to
review China on its implementation of the Convention.

Due to the demand of work, Chen Peijie, Deputy Director-General of the
Department of Treaty and Law of the Ministry of Foreign Affairs and Deputy-
Director of Office of Affairs on Implementation of Convention, brought together
experts and representatives from the three places in a work meeting in Beijing in late
June to implement and follow up the arrangement and progress of relevant work.

Under the mechanism for the review of the Convention, State Parties are
reviewed regularly. Bahamas and Vietnam were drawn to review China since 2013,
with Hong Kong and Macao also being reviewed.

IV. Contacts and exchanges

1. Receiving visitors

In mid-September 2013, the CCAC received the delegation of the Standing
Committee of Guangdong Provincial People’s Congress. The Commissioner
conducted a seminar with the delegation and hoped that the two parties could
establish a platform for exchange in order to strengthen cooperation and
development of integrity building in the two places.
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The Commissioner Fong Man Chong introduced the organisation, duties of
each subsidiary unit and the operation of the CCAC as well as the declaration
system of incomes and properties for public servants. The two parties had
a thorough discussion over the work on administrative complaints and
ombudsman system of Macao.

Meanwhile, the CCAC also received Corruption Prevention Bureau of
Department of Supervision of Guangdong, Guangzhou Municipal Commission
for Discipline Inspection, Hong Kong and Macao Affairs Office, the People’s
Government of Guangdong Province, China Anti-Corruption Research Center,
Chinese Academy of Social Sciences, Anti-Corruption Bureau of Shantou
Municipality, Koyuan Law School of Shanghai Jiaotong University, Office of
the Ombudsman, Hong Kong, Department of Social Sciences, the Hong Kong
Institute of Education, Office of the Ombudsman, Thailand, Casino Regulatory
Authority of Singapore, European Office to Hong Kong and Macao, Office
of the Commissioner for Fundamental Rights of Hungary, Malaysian Anti-
Corruption Commission as well as delegation of Investigation Bureau and
Agency Against Corruption of Ministry of Justice of Taiwan.

2. Visits and meetings abroad
In 2013, the CCAC made the following visits abroad:

® Visiting Zhuhai to sign the Letter of Intent of Integrity Building with the
Guangdong Provincial Department of Supervision to further strengthen the
cooperation and exchange of integrity building between the two places.

® The CCAC delegation attended the IOl Regional Training Programme in
Bangkok, Thailand. The training programme was held to enhance the level
of expertise of supervisory bodies of Asia.

® Visiting the Ministry of Supervision of China in Beijing and met with
Huang Shuxian, Deputy Secretary of the Central Commission for Discipline
Inspection of the Communist Party of China, Minister of Supervision of
the People’s Republic of China and Director of the National Bureau of
Corruption Prevention of China. Huang affirmed the achievement the
Macao SAR had made in the areas of integrity building, investigation work
and integrity education.
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The 5™ Seminar of International Association of Anti-Corruption Authorities
(IAACA) in Jinan, Shangdong. At the seminar, representatives from
different countries and regions, who had thorough discussion and
exchange over the topic of UNCAC Chapter VI — Technical Assistance and
Information Exchange, are of the opinions to strengthen communication
in the areas of anti-corruption legislation, collection, analysis and use of
corruption information as well as to enhance international cooperation
to seek consensus on anti-corruption. They also agreed to respond to the
technical need of developing countries in order to implement the obligation
of technical assistance.

The 16" Annual Meeting of Asia Pacific Group on Money Laundering (APG)
in Shanghai to broaden CCAC’s personnel’s knowledge in anti-money
laundering by learning from the experience and techniques of international
anti-money laundering organisations.

The 18™ Steering Group Meeting of the ADB/OECD Anti-Corruption
Initiative for Asia and the Pacific and the 12" Regional Seminar in East
Timor. At the seminar, Luis Rolo, legal advisor of the CCAC delivered a
speech on behalf of the CCAC. He said that the CCAC actively engaged in
anti-corruption promotion and education work and meanwhile perfected the
legislation in order to build a clean community.

APG Typologies Workshop in Ulaanbaatar, Mongolia.

The 13* Conference of the Asian Ombudsman Association in Tehran, Iran to
fulfill the duties of being a board member.

The CCAC, with the status of a member of the delegation of China, followed
the delegation of the People’s Republic of China to Geneva, Switzerland, to
undergo Universal Periodic Review by Human Rights Council of the United
Nations to provide assistance concerning the issues of Macao.

The 7" Annual Conference & General Meeting of the International Association
of Anti-Corruption Authorities (IAACA) in Panama. The CCAC delegation
exchanged ideas and shared experiences with representatives from different
countries on the topic of Rule of Law and Anti-Corruption: Challenge and
Opportunity. As delegates of the IAACA, the CCAC's representatives also
attended the 5™ Conference of the State Parties to the UNCAC.
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PART VI

INTEGRITY PROMOTION &
COMMUNITY RELATIONS

I. Integrity Education

In 2013, the CCAC continued to carry out integrity promotion activities, promote
the awareness of honesty and integrity and strive for the support and participation of
society in integrity building. This year, a total of 410 seminars and symposia were
organised, with 25,942 participants which covered different sectors including public
servants, employees of commercial institutuions, citizens, teenagers, secondary and
primary students.

STATISTICS OF SEMINARS AND SYMPOSIA IN 2013

Topic Target No. of No. of
P g Sessions Participants
“Noble Character, Righteous Conduct”,
Declaration of Assets and Interests, Bibsile servamis 86 5.239
Integrity and Observance, ?
Public Procurement

Seminars on the law Prevention and Private entities, public sector, 63 3.896
Suppression of Bribery in the Private Sector education institutions ’
Integrity Awareness Associations,
grity education institutions 13 367
Integrity Education Teenaged students 204 10,874
Associations, public servants,
Clean Election secondary students, 44 5,566
volunteers
Total 410 25,942
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NUMBER OF PARTICIPANTS OF SEMINARS FROM 2003 TO 2013
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1) Integrity education of public servants

For the purpose of strengthening the

integrity awareness of public servants, a
total of 86 seminars were organised with
5,239 participants, covering a variety of
themes including professional ethics and
code of conduct, public procurement,
declaration of assets and interests etc. It
also included the seminar for deepening
integrity education for public servants
who got promoted in order to build a

clean team of public servants.

Seminars on public procurement organised for
civil servants
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STATISTICS OF SEMINARS FOR PUBLIC SERVANTS IN 2013

Subject Department
Health Bureau
Noble
Character,
Righteous
Conduct Academy of Public
Security Forces
Civic and Municipal Affairs
Promotion Bureau
Training Organised by Public
Course Administration and Civil
Service Bureau
. Academy of Public Security
Integrity and Forces
Observance,

Declaration of ~ Civic and Municipal Affairs

Assets and Bureau
Interests Macao Customs Service
) Organised by Public
Integrity and A 4 hiiration and Civil
Observance Service
Pro}c)ﬁlr)el;flent Fire Services Bureau

Total

Target

Leadership and management

Staff

Promoted to Sergeant
/Divisional Officer

Promoted to Deputy Sergeant
/Deputy Divisional Officer

Promoted to Principal
Constable /Fireman

Promoted to Principal Customs
Officer of Macao Customs
Service
Staff
Staff from different depart-

ments of Macao

Prison guard trainees, public
security trainees

New recruits
Customs officer

New recruits from different
departments of Macao

Staff

No. of

1

5

—

16

86

No. of
Sessions  Participants

150

1,200

30
80

198

40
565
735

485

115
41

1,500

100
5,239
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2) Corruption prevention education in the private sector

The CCAC has organised seminars
on the law Prevention and Suppression
of Bribery in the Private Sector for
civil associations and private entities,
at which relevant provisions of the
law, aspects to concern for the sector,
penalties arised from offending the
law, enquiry and report channels were
explained. The CCAC strengthened the
participants’ understanding in relevant
law through interaction and exchanges in
order to jointly build and maintain a clean and fair business environment. Besides,
the CCAC co-organised seminars on Corruption Prevention in Private Sector with
public departments for the staff of public departments as well as personnel who had
work contact with those departments. A total of 63 seminars were held, reaching
3,896 participants.

The CCAC continued to hold seminars on
Corruption Prevention in Private Sector

The CCAC also disseminated the message of corruption prevention through
TV commercials, radio advertisement, outdoor advertisement, bus advertisement,
TV programmes, special column in newspapers (Clean Administration Forum) and
publications.



Category

Private
entities

Public
Departments

Education
Institutions
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STATISTICS ON CORRUPTION PREVENTION
IN THE PRIVATE SECTOR IN 2013

Entity

Hotel Royal
L’ Arc Hotel Macau
Tai Fung Bank Ltd.
CEM

Otis Elevator Company (HK)
Limited

Transport Bureau

Social Welfare Bureau

Marine and Water Bureau

Institute for Tourism Studies —
Refresher Seminar for Tour
Guides

Education and Youth Affairs
Bureau

Transportation Infrastructure
Office

Supplementary Course for
Estate Agent’s Licence

Macao Sam Yuk Middle
School

Macao Institute of
Management

Macao Polytechnic Institute

Total

No. of No. of
Target Sessions Participants
Staff 2 160
Management, staff 1 30
New recruits 1 80
Staff 2 100
Staff 1 20
Staff 3 210
Staff, Staff from
institutions that have
co-operative relationship 0 370
and those supervised by
licenses
Staff 1 60
Tour guides 18 731
Staff of subsidized 1 100
institutions
Staff, Suppliers 2 60
Students 22 1,760
Commercial students 1 85

Staff of catering services
of Macao, procurement 1 80
and administrative staff

Students of School of 1 50
Business

63 3,896
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3) Integrity education for teenaged students

The CCAC joins hands with
Macao’s education community and
teenage associations to promote integrity
and honesty culture and to instill positive
value in teenaged students by various
means. In 2013, the CCAC has organised
a wide range of integrity education
activities for secondary and primary
students of Macao, with a total of 204
sessions and 10,874 counts of student Conveying the message of integrity to
participants. secondary students

L. “Education Programme on Honesty for Teenagers”

The CCAC has been implementing the “Education Programme on Honesty
for Teenagers” in secondary schools for many years, representatives from the
CCAC were sent to secondary school to instill the value of honesty and integrity
to and guide the teenaged students to build a positive character. The CCAC designs
different themes to suit teenaged students of different stages. Through the illustration
of daily life examples and current affairs along with a variety of activities such as
short films to introduce different cases, the students were guided to pay attention to
the importance of individual honesty and law-abidingness. There were a total of 14
schools participated in this programme, with 5,757 participants in 83 sessions of
seminars.

I1. A Talk on Integrity for Secondary School Graduates”

The CCAC has oragnised a seminar entitled “A Talk on Integrity for Secondary
School Graudates”. Through introducing the practical integrity guidelines, students
can clearly understand the current anti-corruption and corruption prevention laws
before they graduate and take their first step into society which enables them to
protect their own rights and be alert against the trap of committing unlawful acts.
The CCAC has organised 21 sessions for the graduates of ten secondary schools with
a total of 2,017 counts of student participants.
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IIL. Integrity education for primary students

The “New Generation of Integrity
— Education Programme on Honesty
for Primary Students”, targeting at
Primary three to Primary six students,
was conducted in the Branch Office in
Areia Preta. Through story-telling, the
value of honesty and law-abidingness
was brought to the primary students. In
2013, there were a total of 22 primary Teaching primary students the importance of
schools participated in the programme  honesty and law-abidingness through stories
and a total of 92 sessions was held, with
2,853 students. Besides, during the period of Children’s Day on 1* June, the CCAC
organised the special activity for three schools. Eight sessions were held, with 247
students participating.

4) Integrity education for general public

The CCAC always attaches great importance to integrity education to the
general public. By means of case analysis and law explanation, corruption prevention
and anti-corruption awareness was raised for the public. Besides observing the law,
the public were also encouraged to carry out the function of social supervision and
report any corruption acts in order to safeguard a clean society. In 2013, the CCAC
held 13 sessions of integrity awareness seminars for civil associations and education
institutions, reaching a total of 367 participants.
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STATISTICS ON SEMINARS FOR ASSOCIATIONS
AND EDUCATION INSTITUTIONS IN 2013

No. of No. of

Category Associations/ Education Institutions Sessions Participants
Sisters of the Good Shepherd — Mutual Assistance 1 25
Centre for Women
The Women'’s Association of Macau — Family Service 1 20
Centre

Mutual Assistance Association of Neighbourhood covering

the district of Rua de S. Domingos and Rua dos Mercadores . 60
Group Point of UGAM 2 55
Associations .
Bosco Youth Service Network — “Praca de Ponte” 1 12
Family Service Centre
The Youth Volunteer Team of Law Popularisation of 1 20
Legal Affairs Bureau
Civic Education Centre of UGAM 1 30
Macau Association of Parents of Mentally ) 40
Handicapped — Dawn Centre
The Family and Juvenile Service Association of Macau 1 10
Education “Certificate Programme of Baccarat Game” of Macao 2 95
Institutions Polytechnic Institute
Total 13 367

II. Promotion in the community

1) Complaint, report and consultation received in the Branch Offices

The Branch Office in Areia Preta and the Branch Office in Taipa provides a
convenient channel for complaint, report and consultation. In 2013, two branch
offices received a total of 712 complaints/reports, requests for help/consultation and
simple enquiries.
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NUMBER OF COMPLAINTS, REPORTS AND REQUESTS FOR HELP AND
CONSULTATION RECEIVED BY THE BRANCH OFFICES IN 2013

é )

Complaints/ Reports Requests for Simple Enquiries
In person Written complaints Corg:ill?z:tion In person By telephone
32 19 34 297 330
Subtotal: 51 Subtotal: 661

Total: 712

2) Expanding community relations

The CCAC approached the community to promote the message of integrity so
as to enlist the community’s support and participation in building a clean society.
The CCAC also collected public opinions and suggestions so that strategies could be
timely adjusted to respond to the requests of the community on integrity building. In
2013, the CCAC carried out exchanges with 14 civil associations to actively promote
the message of integrity.

Visiting organisations to collect their comments on Introducing Macao integrity work to visiting
integrity work organisations of Branch Office of Areia Preta
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3) Other education and promotion work

For the purpose of enhancing the integrity awareness of the general public and
building a clean society, the CCAC continued to disseminate the message of anti-
corruption and integrity by various means. They included producing promotional
posters, publishing print and electronic advertisement, publishing articles in
the column “Clean Administration Forum” in all local Chinese press regularly,
sending staff to disseminate information concerning the work of the CCAC in the
TV programme “Enquiry and Reply” of TDM, publishing the semi-annual CCAC
Bulletin and other publications, in a hope to spread the message of integrity to every
corner of society.

II1. “Integrity Volunteer Team”

The CCAC recruited new members of “Integrity Volunteer Team” in the first
half year of 2013 and particularly held a volunteer training seminar to introduce
to the volunteers the anti-corruption and ombudsman functions of the CCAC, its
promotional work, legislation related to Legislative Assembly election, history of
the team and promotion of anti-corruption work conducted by the team previously.
The members also visited the facilities of the CCAC to better understand the work
of the CCAC.

During the Legislative Assembly Election 2013, the Integrity Volunteer Team
effectively assisted in the promotional work of clean election by distributing and
sticking posters and providing volunteer work in many activities such as the large-
scale outdoor activity “Join Together for a Clean Election”. They also assisted the
CCAC to disseminate the message of upholding probity of election to the community
and the general public.

Organising training seminars for new volunteers “Integrity Volunteer Team” actively assisting in
integrity building
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APPENDIX I
Some of the Recommendations and
Investigation Reports by CCAC

Under Paragraphs 4, 9 and 12 of Article 4 of Law no. 10/2000 of 14™ August
(Organic Law of the Commission Against Corruption of Macao SAR) amended by
Law no. 1/2012 of 26™ March, the CCAC is entitled to investigate the legality of
administrative activities and proceedings with regard to relations between public
entities and individuals and notify the Chief Executive of the results or address
recommendations directly to the concerned authorities.

In 2013, the CCAC rendered a number of recommendations to government
departments and submitted the investigation reports to the Chief Executive based on
the significance of the matters involved in the complaints, including:

(D

2)

3)

“4)

&)

Investigation report and suggestions concerning the “Macao Cable
Television Company Limited” and the “public antenna service suppliers”
signing the “Cooperation Agreement” and the execution of the judgment
of the Court of Second Instance;

A second report on analysis of “complaint on government’s omission”
and measures of supervision on public subsidy granting for associations/
individuals;

Investigation and analysis report on the awarding of concession contract
of collective passenger road transport service;

Investigation report on the basis for termination of fixed-term appointment
of Deputy Commissioner of the Fire Services Bureau and the relevant
complaints;

Analysis and conclusion on the responses of the Secretary for Security in
relation to the “Investigation report on the basis for termination of fixed-
term appointment of Deputy Commissioner of the Fire Services Bureau
and the relevant complaints”.

The reports that are more influential are published here for the public’s reference.

® ok ok
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Case 1

Investigation Report and Suggestions Concerning the
“Macao Cable Television Company Limited” and the
“Public Antenna Service Suppliers” Signing the
“Cooperation Agreement” and the Execution of the

Judgment of the Court of Second Instance

Key points:

® The relations between the Government, “Macao Cable Television
Company Limited”, and the “public antenna service suppliers”;

® The problems between “Macao Cable Television Company Limited”
and the “public antenna service suppliers”;

® Whether it is legitimate for the “public antenna service suppliers” to
“donate” their transmission equipment that are subject to control to
“Macao Cable Television Company Limited” through “agreement”;

® Whether the above “agreement” is an execution of the verdict of the
Court of Second Instance.

* ok ok

Part I: Introduction

1. On 7% August 2013, the Commission Against Corruption (hereafter the
CCAC) received a complaint (other complaints of the same content were
received on 23 of the same month), claiming that the cooperation agreement
signed between the Macao Cable Television Company Limited (hereafter the
“MCTV”) and the public antenna services suppliers (hereafter the “public
antenna companies”) is illegal. On one hand, it harms the right of the residents
to watch television programmes -- according to the information published by the
Bureau of Telecommunications Regulation (hereafter the DSRT), the quantity
of television channels that the residents can watch will be greatly reduced, on
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the other hand, it deems unreasonable for the government to “pay” the MCTV
in buying the “service”, which is contrary to normal practice and logic of public
administration. Moreover, it will reduce the number of television channels that
the citizens could watch, which is extremely unfair and unreasonable; therefore,
the CCAC is requested to investigate into the incident to find out whether there
is illegality, transfer of benefits or administrative malpractices.

2. The CCAC sent an official letter on 15" August 2013 to the DSRT, requesting
the latter to provide all documents related to the incident within 48 hours.
3. On 16" August 2013, the DSRT responded to the CCAC and delivered the
following documents:
Table of documents
No. Date Type of Document| To/From DSRT (Unit) Subject Type of version submitted
and no. (if any) (original/certified
copy/copy)
1 106/08/2013 [ Cooperation 1) Tak Va MCTYV signing the cooperation Certified copy (14 copies)
agreement 2) Fai Chi agreement with the 14 public antenna
3) Sai Kai companies
4) Kong Seng
5) Hoi Ying
6) Kou Fong
7) Son Tong
8) Hi Tech
9) Sing Fei
10) Hap Heng
11) Kam Weng
12) Fat Kei
13) Jin Hung
14) Cotex
2 | 06/8/2013 | Meeting minutes | Tak Va/Fai Chi/Sai The meeting minutes of the MCTV Certified copy
Kai/Kou Fong/Hoi withdrawing the charge against the 6
Ying/Tak Chou/DSRT | public antenna companies
3 122/01/2013 | E-mail To: the Office of the The calculation of the amount of Original
Secretary for Transport | compensation
and Public Works
(hereafter Office of the
Secretary)
4 | 18/06/2013 | Memorandum From: Office of the “Proposal to provide free basic TV Copy
Secretary signals of whole Macao by the
government and the MCTV”
submitted by the MCTV to the Office
of the Secretary
5 | 21/06/2013 | Proposal no. Office of the Secretary |Proposal regarding the issues between | Proposal no. 237/03-12.01-
237/03-12.01-811 the MCTV and the public antenna 811 is the original
companies in response to the decision | (including annex 1 and
of the Court of Second Instance annex 2), among which
Report no.
106/GOSPT/IP/2013 and its
annexes 1-5 are all copies.
6 | 12072013 | E-mail with one | To: Office of the SUPIple_memary information (technical [ Original
attachment Secretary analysis)
_mail wi . Reply-Detail discussion of the ioi
7 | 1600772013 gtﬁlmﬁg two | From: MCTV implementation scheme Original
_mail wi . Reply-Detail discussion of the igi
8 | 16/07/2013 iﬁgﬂn\gﬁg three | From: MCTV implementation scheme Original
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No. Date Type of Document | To/From DSRT (Unit) Subject Type of version submitted
and no. (if any) (original/certified
copy/copy)
E-mail with one | From: MCTV Reply-Detail discussion of the Original
9 | 16/07/2013 attachment implementation scheme ¢
10| 17/07/2013 | Letter of Intent 1) Tak Va The Letter of Intent jointly signed by | Original
and Preliminary 2) Fai Chi the 12 public antenna companies and
scheme of Letter | 3) Sai Kai Preliminary scheme of Letter of Intent
of Intent 4) Kong Seng signed by 6 public antenna companies
5) Hoi Ying (Tak Va, Sai Kai, Hi Tech, Fai Chi,
6) Kou Fong Hoi Ying and Kou Fong) out of the 12
7) Son Tong companies
8) Hi Tech
9) Hap Heng
10) Kam Weng
11) Fat Kei
12) Jin Hung
11| 17/07/2013 E-mail with three | To: Office of the Related documents regarding the Original
attachments Secretary amendment of Administrative
Regulation
12| 17/07/2013 | E-mail with three | To: DSAJ Related documents regarding the Original
attachments amendment of Administrative
Regulation no. 41/2011
_mail wi . Offi Draft of agreement of cooperation ..
131 18/07/2013 itrarlzﬁll]qvg;t[h one ggér%faflce of the between MCTV and the public Original
Y antenna companies
141 19/07/2013 | Letter of Intent | From: Cotex Letter of Intent submitted by public | Original
antenna service supplier
15[ 19/07/2013 | Letter of Intent From: Sing Fei Letter of Intent submitted by public Original
antenna service supplier
16 | 23/07/2013 | E-mail To: Office of the Draft of agreement of cooperation Original
Secretary between MCTYV and the public
antenna companies (revised)
17 | 23/07/2013 | E-mail To: DSAJ Draft of agreement of cooperation Original
between MCTV and the public
antenna companies
18 | 23/07/2013 | Proposal no. To: Office of the Analysis on Letter of Intent of the Original (among which
296/03-12.01-811 | Secretary public antenna companies annex | and annex 2 are
copies)
19 | 24/07/2013 | E-mail with one To: Office of the Memorandum “Technical Original
attachment Secretary Arrangement of TV Signals
Connection”
20 | 24/07/2013 | E-mail To: DSAJ Agreement of cooperation (opinions | Original
from DSRT)
21 | 24/072013 | E-mail with one | To: Office of the Network system configuration of TV | Original
attachment Secretary transmission services
22 | 26/07/2013 | E-mail with one | From: DSAJ Solving the problems of public Original
attachment antenna services and future TV
services policy
23 | 29/07/2013 | Agreement of From: Public antenna | Agreement of cooperation (opinions | Original
cooperation service suppliers from public antenna companies)
24 | 29/07/2013 | Fax From: MCTV Request for information of contact Original
person of 5 public antenna companies
25 | 30/07/2013 | E-mail with one | From: DSAJ Letter of Intent of concerning the Original
attachment cooperation with public antenna
service suppliers sent by Jorge
Menezes, Lawyer of MCTV to DSAJ
26 | 30/07/2013 | E-mail From: DSAJ Letter of Intent of concerning the Original
cooperation with public antenna
service suppliers sent by Jorge
Menezes, Lawyer of MCTV to DSAJ
27 | 30/07/2013 | E-mail From: DSAJ Letter of Intent of concerning the Original

cooperation with public antenna
service suppliers sent by Jorge
Menezes, Lawyer of MCTV to DSAJ
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No. Date Type of Document | To/From DSRT (Unit) Subject Type of version submitted
and no. (if any) (original/certified
copy/copy)
28 | 30/07/2013 | E-mail with one To: Office of the Contingency plan Original
attachment Secretary
E-mail with one | To: MCTV Contact person of public antenna ;o
29| 30/07/2013 attachment companies Original
30 | 31/07/2013 | Official letter no. | TDM Executive Comments issued by TDM regarding Original
CE2013/088- Committee the legitimate proposal to allow
P.0.01/0.04.1 citizens to continue their access to
free TV programmes
31| 31/07/2013 | E-mail with two | To: Office of the Handling plan on termination of Original
attachments Secretary concession and detailed expenses of
MCTV
32| 31/07/2013 | E-mail with two | From: Office of the Immediate solution proposal of public Original
attachments Secretary antenna service
33| 31/07/2013 | E-mail with two | To: Office of the Immediate solution proposal of public Original
attachments Secretary antenna service
34 | 31/07/2013 | E-mail with three | To: Office of the Revision of Annex 1 of the handling Original
attachments Secretary plan on termination of concession and
calculation of arbitration compensa-
tion with annex
35| 08/01/2013 | E-mail with one | From: DSAJ Letter of Intent of concerning the Original
attachment cooperation with public antenna
service suppliers sent by Jorge
Menezes, Lawyer of MCTV to DSAJ
36 | 08/01/2013 | E-mail with one | To: Office of the List of basic channels Original
attachment Secretary
37| 08/02/2013 | E-mail with one From: MCTV Memorandum of technical Original
attachment arrangement of TV signals connection
—revised by MCTV
38| 08/02/2013 | E-mail with one | To: Office of the Memorandum of technical Original
attachment Secretary arrangement of TV signals connection
—revised by MCTV
_mail wi To: DSAJ Memorandum of technical Original
39 08/02/2013 itizﬁ:n\zgth one © arrangement of TV signals connection ¢
—revised by MCTV
40| 08/02/2013 | E-mail with five | To: Office of the The arrangements of revocation of the | Original
attachments Secretary concession contact and terms that
MCTV failed to fulfil
41| 08/02/2013 | Fax From: MCTV Memorandum “Technical Original
Arrangement of TV Signals
Connection”
42| 08/02/2013 | Proposal no. To: Office of the Analysis of the Cooperation Copy
318/03-12.01-811 | Secretary Agreement submitted by MCTV
43| 08/03/2013 | E-mail with one | From: DSAJ Cooperation agreement between Original
attachment MCTYV and public antenna companies
(2013-08-03)
441 08/03/2013 | E-mail with four | To: Office of the Proposal, order and compensation of | Original
attachments Secretary the revocation of the contract with
MCTV
45| 08/04/2013 | Network coverage | grom- MCTV Network coverage map (MCTV + Original
map Kong Seng)
46 | 08/04/2013 | E-mail with one | From: MCTV Fee structure Original
attachment
47| 080472013 | E-mail withone [ From: MCTV System diagram Original
attachment
48 | 08/04/2013 | E-mail with one From: DSAJ Cooperation agreement between . Original
attachment MCTYV and public antenna companies
(2013-08-04)
491 08/04/2013 | E-mail From: DSAJ Additional comments on the Original
cooperation agreement by the public
antenna companies
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No. Date Type of Document | To/From DSRT (Unit) Subject Type of version submitted
and no. (if any) (original/certified
copy/copy)
50 | 08/05/2013 | Letter of Intent From: Public antenna | Recommendations of the Cooperation | Qriginal
service suppliers (Tak | Agreement jointly signed by 5
Va, Fai Chi, Hi Tech, | antenna companies
Sai Kai and Kou Fong)
E-mail with one . Cooperation agreement between ioi
51| 08/05/2013 atachment From: DSAJ MCTV and public antenna companies Original
(revised version)
52 | 08/05/2013 | E-mail withone | From: DSAJ List of cases submitted by MCTV Original
attachment
E-mail with one . Cooperation agreement between Original
53 | 08/05/2013 attachment From: DSAI MCTV and public antenna companies Tigma
54 | 08/05/2013 | E-mail with one | From: MCTV Fee structure Original
attachment
55 | 08/05/2013 | Agreement of To: Office of the Network coverage map (MCTV + Original
cooperation Secretary Kong Seng)
56 | 08/05/2013 | E-mail with one | From: DSAJ Meeting minutes between MCTV and | Original
attachment public antenna companies (2)
57 | 08/06/2013 | E-mail with one | From: DSAJ Government’s reply on relevant Original
attachment document (Table of channels provided
by MCTV)
581 08/06/2013 | E-mail withone | From: DSAJ Meeting minutes between MCTV and | Original
attachment public antenna companies
(2013-08-06)
59 | 08/06/2013 | E-mail with one | From: DSAJ Meeting minutes between MCTV and | Original
attachment public antenna companies
(2013-08-06)
60 | 08/06/2013 | E-mail with one | From: MCTV Itemised fees breakdown Original
attachment
61| 08/06/2013 | E-mail with one | From: MCTV Itemised fees breakdown (resend) Original
attachment
E-mail with From: DSAJ Cooperation agreement between Original
62 | 08/06/2013 ang:;?:m\:;[ one rom MCTV and public antenna companies ¢
(2013-08-04)
63 | 08/06/2013 | E-mail with one From: MCTV Meeting minutes-5 Original
attachment
64 | 08/06/2013 | E-mail From: MCTV Issue of telephone enquiry Original
65| 08/06/2013 | E-mail with two | From: MCTV Related work of signal connections of | Original
attachments the public antenna companies
66 | 08/07/2013 | Letter no. From: MCTV The implementation of the proposal of | Original
MCTV_070813_ provision of TV signals by MCTV
GOV_224281
67| 08/08/2013 | E-mail with two | To: DSAJ List of buildings of the public antenna | Original
attachments companies
68 | 08/08/2013 | Letter no. To: MCTV Matter concerning the submission of Original
3229/03-811 the copy of television service contract
of MCTV
69 | 08/09/2013 | Letter From: Legal Macau Reply to official letter no. Original
Lawyers (representing | 3229/03-811 of DSRT
MCTV)
70 | 13/08/2013 | Official letter no. | To: MCTV The transmission of 2 channels “HD Original
3303/03-12.01- TDM” and “TDM Sports”
811
1| 15/082013 | Letter no. From: MCTV Reply to official letter no. Original
7 5108 MCTV_130813_ 3303/03-12.01-811 of DSRT
GOV_226401
72| 15/08/2013 | Letter From: Legal Macau Reply to official letter no. Original

Lawyers (representing
MCTV)

3303/03-12.01-811 of DSRT

* ok sk
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Part II: Facts

1. Concerning the dispute between the MCTV and the public antenna companies,
the CCAC had conducted an investigation and the investigation report was
published. Recommendations were issued to the DSRT on 12" October 2010,
details are as follows’ :

1)

2)

3)

4)

5)

6)

7)

To immediately designate specific staff members (or form a professional
task force) to take action and strive to completely solve the problems of
the master antenna service within six months to no longer than one year;

The members of the task force mentioned above should carefully study the
concrete measures proposed by this report and other effective measures;

To commence the preparatory works on the license application procedure
according to Article 8 of Decree Law no. 18/83/M of 12" March, so as to
have in-depth and comprehensive access to all concrete information about
the master antenna service suppliers;

To immediately commence legislative procedure to try the best to submit
a proposal about regulating the master antenna service suppliers to the
Legislative Assembly and establish a complete supervisory regime in
three months;

To study the problems concerning the concession (exclusive operation)
contract, especially the arrangements and measures after the contract
expires;

Facing the controversial problems, the DSRT should re-identify its position
and adopt legal means in order to safeguard the government departments’
privilege in the society of rule of law;

To improve the document handling methods and its staff’s ability and
sensitivity.

7 See P. 152 and onwards of the Chinese version or P. 181 and onwards of the Portuguese version of the 2010

Annual Report of the Commission Against Corruption of Macao.
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2. It could be seen that the measures recommended by the CCAC at that time are

basically matters within the duties of the DSRT. The purpose is to resolve the
issue as quickly as possible and to prevent further worsening of the situation.

3.  However, since the competent authority did not adopt measures to solve the
problems in a timely manner, the Court of Second Instance made a judgment
(Verdict no. 22/2013 of the Collegial Bench of the Court of Second Instance) on
the case on 6™ June 2013. Basic information of the case are as follows:

- On 27" September 2012, the MCTYV filed an administrative litigation for
“an order to make a certain act” to the Administrative Court, a total of
eight persons were being requested.

- After investigation, the Administrative Court made a judgment on 27"
November 2012: the reason for the request is untenable.

- The applicant (MCTV) disagrees with the judgment of the Administrative
Court and filed an appeal to the Court of Second Instance on 12 December
2012; after investigation, the Court of Second Instance made a judgment.
Below is part of the content of the verdict:

“1.  Ordereach of the below defendants to make the following behaviours
in 90 days:

1- The I* defendant® should earnestly fulfil the obligations
established under the concession contract with the Macao Cable
Television Company Limited to ensure the inviolability of the
exclusive concession rights of the latter and cease the illegal
activities of re-transmitting television signals;

2 - Defendants 2 to 7° shall respect the concession agreement,
refraining from re-transmitting unauthorised television
signals;

II.  Dismissed the lawsuit against TDM, the 8" defendant.”

4.  The DSRT issued a press release with regard to the judgment of the Court of
Second Instance on the same day:

8 It refers to the Director of the DSRT.
® It refers to the public antenna companies in case no. 22/2013.
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“Response of the Bureau of Telecommunications Regulation
concerning the verdict on the lawsuit of the Macao Cable Television by
the Court of Second Instance

Press release

With regard to the judgment of the Court of Second Instance on the appeal
brought by the Macao Cable Television, the Bureau of Telecommunications
Regulation will study the relevant verdict as soon as possible, respect the
judgment of the court, and take various feasible measures to enforce the relevant
judgment in the short term. The Bureau of Telecommunications Regulation
will also intensify the comprehensive review of the development of television
transmission services and define long-term development strategy through the
full liberalisation of the telecommunications market and the introduction of
new technologies and network to ensure that citizens can enjoy a variety of
diverse and high quality telecommunications and television services.”

For this reason, the DSRT have to carry out the content of the judgment within

the specified period, i.e. to solve completely the problems between the MCTV
and the public antenna companies.

¥ ok ok

Part II1: Analysis

First, it is necessary to emphasise that: “the MCTYV is not an ordinary company,
nor conducting an unregulated business activity. On the contrary. the MCTV

provides terrestrial pay television service through the grant of a concession
contract and therefore, it is subject to Law no. 3/90/M of 14" May (Foundation
of Regime of Public Works and Public Services Concession) and the terms of

the concession contract.

Item b of Article 2 of the Law stipulates:

“Article 2

(Definition)
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For the purposes of this Law, the following conditions deemed as:

a. (..);

b.  the award of public service — to transfer to a particular public person, by
means of concession, the appropriate tools to meet the public needs felt
by each person, at its own responsibility and risk.”

For this reason, back then, the government signed a contract with the
concessionaire/company: the “Television and Audio Broadcasting Service
Concession Contract” — published in Series II, Issue no. 18 of the Official
Gazette of the Macao SAR Government dated 5™ May 1999 — Article 8 of the
contract stipulates:

“Article 8
(Subjection to international agreements)

The concessionaire shall comply with the provisions of international agreements
or conventions in telecommunications and social communications that are
applicable in Macao.”

Article 14 of the “Concession Contract of Terrestrial Pay TV Service” (hereafter
the “Concession Contract”) also stipulates:

“Article 14
(Appropriation)

One. Upon termination of the concession, whether with or without the
right of claim, all assets and rights belonging to the concession, shall
be reverted to the grantor without any liens, charges or liabilities.

Two. The concession of public telecommunication system, other assets used
for the establishment of production sites and technique, administrative
buildings or buildings for other sections, as well as equipment, tools,
materials or other properties that are usually used by the concessionaire
in the provision of the terrestrial TV service, shall be deemed as objects
used in concession.
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Three. The system used in the concession must be in operating condition when
surrendered by the concessionaire while the assets handed over must
have good maintenance, so as to enable the continuity of terrestrial
TV service and keep the required quality. In case of lacking the above
conditions, the grantor may retain the necessary amount to restore
these conditions. For this reason, the grantor may make appropriate
use of the compensation amount or, if it is insufficient, the guarantee
deposit.”

In addition, Article 8 of the “Concession Contract” also stipulates:
“Article 8
(Transfer and sub-concession)

One. The concession is not transferable.

Two. The concessionaire may not sublicense partially the concession, or enter
into any legal transaction of equivalent effect, without prior permission of

the grantor.”

According to the information submitted to the CCAC by the DSRT, the
MCTYV and the public antenna companies signed a “Cooperation Agreement”
to facilitate the former to provide signals of television channels to the latter,
subsequently the public antenna companies will provide signals of television
channels to the citizens (generally refers to clients who are non-subscribers of
pay cable TV service), the content of the “Cooperation Agreement’:

“Cooperation Agreement
Party A: Macao Cable Television Company Limited
Party B: (...)(Signed by a total of 15 “public antenna companies”)

For the strict implementation of the decision of verdict no. TSI N°22/2013 of the
Court of Second Instance, as well as the ensuring of the legitimate interests of
the citizens to watch open television channels is not compromised, both parties
agreed to enter into this cooperation agreement after friendly consultations,
below is the specific content:
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Party B will stop all receiving of television signals and broadcasting
through cables networks across the streets;

From the date of signing of this Agreement, Party B agrees to donate their
original cable networks to Party A at no charge, to become part of the
network of Party A and it is not necessary to sign any other document of
this purpose;

From the date of signing of this Agreement, Party A agrees to entrust
Party B to manage and maintain the cable networks that originally belong
to Party B, and without obtaining the written consent of Party B, Party A
cannot sell, remove, replace, or take any other deposition measures, in
whole or in part, the cable networks (including their components) that are
managed and maintained by the latter;

Party B shall not establish new cable network to any new building or
buildings in any form, shall not make changes to the existing cable across
the street, except for cases that are approved by the Telecommunications
Authority; in case of damage of cables and replacement is needed, Party
B shall promptly report to the Telecommunications Authority and notify
Party A;

Before signing this Agreement, if Party B has already signed with third
parties contracts to provide television services, they are not subject to the
limits set forth in the preceding paragraph; for this purpose, Party B shall
submit a list of third parties and submit a copy of the such contracts to
Party A as Annex 111 to this Agreement within three day after the signing
of this Agreement;

Party B shall be responsible for the damages in area of safety and
area of quality and stability of television services caused by the cable
networks managed and maintained by Party B, Party A does not bear any
responsibility;

Party A shall provide television signals to the cable networks that are
managed and maintained by Party B, and is responsible for the connection
to the access point of the cable networks (see Annex 1 “Memorandum of
technical arrangements for connection of borrowing television signals”
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10.

11.

12.

13.

14.

for handling details), Party A is not allowed to charge Party B any fee for
this service;

Party A will ensure the quality and stability of the television signals,
promptly handle any failure of the signals and report the situation to the
Bureau of Telecommunications Regulation and notify Party B in a timely
manner;

Party A and the Bureau of Telecommunications Regulation will
negotiate on the quantity and contents of television channels in the
signals provided (see Annex Il “programme channels table); Party A shall
give prior notice to Party B when there are changes of TV channels;

Party A is responsible for the legality and copyright matters of television
signals it provides, Party B will not bear any responsibility for disputes
arising from the television channels it broadcasts;

Party B is responsible for the maintenance of its cable networks under its
management, including cables across the street and building networks, as
well as the customer services provided by such cable networks to ensure
the transmission quality and stability of the television signals provided
by Party A, any cost arises from such conditions will be responsible by
Party B;

Party A agrees that Party B can receive the corresponding network
management and maintenance fees from the customers using the cable
networks that are managed and maintained by Party B, Party A will not
charge any fee to such customers in this regard;

This Agreement shall remain effective till 21°" April 2014. It shall not be
terminated or amended without written consent of both parties within the
period of validity of this Agreement;

If the Macao Special Administrative Region Government signed a new
television service contract with Party A, after the expiry on 21% April 2014,
this Agreement can be renewed for another two years under the same
conditions. For this purpose, Party B shall raise the request in writing to
Party A before 20" April 2014, and it is necessary to indicate the period of
renewal and the latter may not refuse the request of renewal of Party B;



15.

16.

17.

18.

19.

20.

21.
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If the new television service contract between the Macao Special
Administrative Region Government and Party A is signed on or after
20" April 2014, then Party B shall raise the written request for renewal
prescribed in the preceding article within five days after the signing of new
television service contract of Party A;

In case the Agreement is due to expire and is not renewed, or the Macao
Special Administrative Region Government has not signed a new television
service contract with Party A, Party A agrees to donate to Party B the
cable networks that are under the management and maintenance of Party
B on 21° April 2014 at no cost and shall not attach any other conditions or
burden, and it is not necessary to sign any other document of this purpose;
if the Agreement is renewed, the cable networks that are managed and
maintained by Party B will be subject to the appropriate arrangement and
handling of the Macao Special Administrative Region Government;

By the signing of this Agreement and the implementation of the content
of this Agreement by Party B, Party A confirms that Party B has already
carried out completely the order in point 2 of item I of the verdict no. TSI
N°22/2013 of the Court of Second Instance dated 6™ June 2013;

Both parties agree to resolve through discussions as much as possible in
case of disagreement regarding the implementation of this Agreement and
to seek the assistance of the Bureau of Telecommunications Regulation if
necessary, or to resolve through ways of voluntary arbitration or judicial
proceedings;

In case of emergence of force majeure that is not attributable to either
Party A or Party B during the process of execution of this Agreement, it
will not be deemed as violation of the content of this Agreement;

The purpose and content of this Agreement shall not be cited for use
outside the Agreement;

This Agreement shall be held in triplicate copies of the same form, both
Party A and B and the Bureau of Telecommunications Regulation shall
preserve one copy with equal legal effect;



2013 Annual Report of the CCAC of Macao

22. This Agreement shall come into force from the date of signing by both

parties.
Party A: (Signature) Party B: (Signature)
(Macao Cable Television Company Limited) (Representatives of the

public antenna companies)

6™ August 2013, Macao”

In addition, after the negotiations between the MCTV and the public
antenna companies and reached an agreement, the government stated in one
document that:

“I.  The legal nature of the Agreement

1. The Agreement is a private contract signed by the MCTV and the public
antenna companies and is subject to the provisions in the Civil Code.

2. The purpose of signing the Agreement:

1)  For the strict implementation of the judgment no. 22/2013 of the
Court of Second Instance;

2) To ensure the legitimate rights and interests of the citizens to
watch open television channels is not compromised.

3. The objective of the Agreement: the MCTV and the public antenna
companies will work together for a limited period of time to provide
television signals services to citizens.

4. Main content of the Agreement:

1) To stipulate the way of cooperation between the two parties: the
MCTV provides the television signals and the public antenna
companies provide the cable networks. In order to comply
with the provisions of the concession contract, the way that the
public antenna companies to provide the cable networks will be
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in accordance with the provisions of the Civil Code, which is
done through a conditional donation of its cable networks to the
MCTV.

2)  To stipulate the rights and obligations of both parties.

Il.  Both parties indicate clearly the intention of signing the Agreement,
neither there is physical or mental coercion, nor any indication that the
two parties intent to deceive a third person. In fact, it is proved that after
signing the Agreement, the two sides proceed with the content of the
Agreement immediately, so as to fulfil the obligations of both parties.

III. The legality of the act of donation of cable networks in the Agreement:

1) As mentioned before, the act of donation of cable networks is the way
for the public antenna companies to provide cable networks; its purpose
(also the only purpose) is to implement the cooperation agreements
between the two parties. Therefore, the intent to deceive a third person
does not exist at all, so it is not a “hypocritical act” since according to the
provisions of Article 232 of the Civil Code', one of the elements for the
constitution of hypocritical act is “the existence of the intent to deceive a
third person”. Moreover, the public antenna companies and the MCTYV,
as the donor and the recipient respectively in this act of donation, there is
no situation of inconsistency between the surface meaning and the true
meaning because:

(1) - The public antenna companies had indeed donated the cable
networks to the MCTV in accordance with the Agreement. If
the Agreement is not renewed after the expiry of the concession
period, the MCTV will indeed return the cable networks to the
public antenna companies, with no covered up intention or
indication;

(2) - If the Agreement is renewed after the concession period, the cable
networks will not be returned to the public antenna companies
and will become the government’s assets (according to the terms

10 paragraph 1 of Article 232 of the Civil Code: “If, by an agreement between the declarant and the recipient,
with the intention to deceive a third party, there is a discrepancy between the expressed intention and the true
will of the declarant in a legal act, such legal act is considered a hypocritical behaviour”.
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of assets attribution of the concession), its disposal will be up to
the government’s decision;

(3) - The MCTV commissioned the public antenna companies to

manage and maintain the cable networks since the MCTV does
not have any ability to self-manage and maintain the networks at
the present stage.

The content in relation to the act of donation in the Agreement is set
in full observation of the provisions in the Civil Code, for example:

(1) - Its form complies with the provisions in Paragraph 2 of Article

941: to be done in form of writing;

(2) - The content stipulated in Article 16 of the Agreement complies

with the legislative philosophy of allowing “the donor to set the
terms of restitution of the donated objects in donation act of
natural person” as described in Article 955 of the Civil Code.
In addition, since the aim of the agreement is to cooperate in
order to transmit television signals, while the public antenna
companies donate their networks, the MCTV shall shoulder
the responsibility of transmitting the signals, however, after the
end of the concession rights, the MCTV has no right to transmit
signals, causing it unable to fulfil the obligation. Therefore, as
the donors, the public antenna companies can discharge the
previous donation based on the reason that the MCTV is unable
to fulfil the obligation. Even ultimately resulted in the cable
networks being attributed to the public antenna companies, it
also complies with the legislative philosophy of the provisions of
the lifting of donation in Article 960 of the Civil Code.

1V.  As the awarding party of the concession contract, the monitoring role of
the Government in facing the Agreement signed between the MCTV and
the public antenna companies:

1)

Just like the news announced by the government, the government put
efforts to bring the two sides to sign the relevant cooperation agreement,
which aims “to strictly implement the judgment no. 22/2013 of the Court
of Second Instance, to safeguard the core values of the Macao SAR and
to ensure the legitimate rights and interests of the citizens to watch open
television channels is not compromised;
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2)  Regarding the content of the Agreement, taking into account that the act
of donation of cable networks by the public antenna companies is carried
out in a lawful manner and complies with the concession contract,
and such act is intended to implement the Agreement between the
two parties, and is the only effective way to implement the Agreement,
therefore, based on the principles that administrative activities should
comply with as stipulated in the Code of Administrative Procedure"' , the
government recognized the contents of the Agreement.

V. Whether the Agreement signed by the MCTV and the public antenna
companies meet with the requirements of the judgment of the Court of
Second Instance: the requirement of the Court of Second Instance is for the
public antenna companies to stop broadcasting unauthorised television
signals within 90 days, in order to respect the concession contract granted
to the MCTV. Through this cooperation agreement, such requirement has
been fully achieved and implemented, and obtained the cooperation and
recognition of the MCTV.”

# ok ok

Quid juris (How to solve it in legal terms)?
We make an analysis from the following aspects:

I - Issues caused by the “Cooperation Agreement” of the two parties

1. Does the so-called ‘““donation” obtain legal recognition?
2.  What is the actual effect produced by the “Cooperation Agreement”?

3. Does the “Cooperation Agreement” truly execute the judgment of the
Collegial Bench of the Court of Second Instance?

II - The legal problems the public antenna companies are facing

® ok ok

1 n particular, Article 3 (principle of legality), Article 4 (principle of the public interests and the protection of
the rights of residents) and Article8 (principle of good faith), and so on.
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I - Issues caused by the “Cooperation Agreement” of the two parties

1. Does the so-called ‘“donation” obtain legal recognition?

(1) Base on the contents of the above “Cooperation Agreement”, the public
antenna companies will donate their cable networks to the MCTV

at no charge, in other words, it is a donation of a collection of objects
(universalidade de coisas) (including instruments, equipment, cables, etc.,

collectively referred to as the cable network).

(2) Article 3 and Article 4 of the “Cooperation Agreement” stipulate:

“3. From the date of signing of this Agreement, Party A agrees to entrust

Party B to manage and maintain the cable networks that originally

belong to Party B, and without obtaining the written consent of Party
B, Party A cannot sell, remove, replace, or take any other deposition
measures, in whole or in part, the cable networks (including their

components) that are managed and maintained by the latter;

4.  Party B shall not establish new cable network to any new building or
buildings in any form, shall not make changes to the existing cable across
the street, except for cases that are approved by the Telecommunications
Authority; in case of damage of cables and replacement is needed, Party
B shall promptly report to the Telecommunications Authority and notify

Party A;”

(3) The public antenna companies need to obtain the permission of the
DSRT only for conducting acts of disposal of the cable networks,
rather than getting the consent of everybody, the donee, which is the

MCTV! This is clearly in conflict with the contents stipulated in the

law concerning the inherent rights of the owner.

(4) Article 1229 of the Civil Code stipulates clearly the content of property

rights:
“Article 1229

(Content of property rights)
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The owner enjoys full and exclusive rights of use, usufruct and disposition
of things that belong to him, within the scope permitted by law and in
compliance with the restrictions under the law.”

With regard to general management practices, it is also defined in the
“Cooperation Agreement” that such practices should be carried out by the
public antenna companies, including the following acts:

a) Article 6 of the “Cooperation Agreement” stipulates: “Party B shall
be responsible for the damages in area of safety and area of quality and
stability of television services caused by the cable networks managed
and maintained by Party B, Party A does not bear any responsibility;”

b) Article 7 of the “Cooperation Agreement” stipulates: “Party A shall
provide television signals to the cable networks that are managed and

maintained by Party B, and is responsible for the connection to the
access point of the cable networks (see Annex 1 “Memorandum of

technical arrangements for connection of borrowing television signals”

for handling details), Party A is not allowed to charge Party B any fee for

this service;”
c) Article 11 of the “Cooperation Agreement” stipulates: “Party B
is_responsible for the maintenance of its cable networks under its
management, including cables across the street and building networks, as
well as the customer services provided by such cable networks to ensure
the transmission quality and stability of the television signals provided
by Party A, any cost arises from such conditions will be responsible by
Party By”

d) Article 12 of the “Cooperation Agreement” stipulates: “Party A agrees
that Party B can receive the corresponding network management
and maintenance fees from the customers using the cable networks
that are managed and maintained by Party B, Party A will not charge
any fee to such customers in this regard;”

e) Article 16 of the “Cooperation Agreement” stipulates: “In case the
Agreement is due to expire and is not renewed, or the Macao Special
Administrative Region Government has not signed a new television
service contract with Party A, Party A agrees to donate to Party B the
cable networks that are under the management and maintenance of
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Party B on 21 April 2014 at no cost and shall not attach any other
conditions or burden, and it is not necessary to sign any other document
of this purpose; if the Agreement is renewed, the cable networks that are
managed and maintained by Party B will be subject to the appropriate
arrangement and handling of the Macao Special Administrative Region
Government;”

(6) It could be seen that, this so-called donation — is certainly not referring to the
ownership of the cable networks, and also not other rights of the objects, because:

a)

b)

c)

d)

The MCTV has neither the ownership, act of deposition, nor
management rights, but merely a “surface right holder”.

This Agreement is essentially creating a “fake legal label” attached
to the cable networks and other equipments which claimed to be
belonged to the MCTV on the outside; however, in the inside, the
substance that ought to be included is lacking.

Thus, this is an act of absolutely no legal effect of the rights of the
object, and there is no change in the status of both parties, the two
sides are attempting to create a “charade” through an “agreement”.

On the other hand, if this “charade” is actually executable, then the
content of Article 16 of the “Cooperation Agreement” will become
very complex, since it is stated that:

“In case the Agreement is due to expire and is not renewed, or the
Macao Special Administrative Region Government has not signed a
new television service contract with Party A, Party A agrees to donate
to Party B the cable networks that are under the management and
maintenance of Party B on 21* April 2014 at no cost and shall not
attach any other conditions or burden, and it is not necessary to sign
any other document of this purpose; if the Agreement is renewed, the
cable networks that are managed and maintained by Party B will be
subject to the appropriate arrangement and handling of the Macao

Special Administrative Region Government,”

Since it is stipulated in Paragraph 1 of Article 22 of Law no. 3/90/M
(Foundations of Regime of Public Works and Public Services Concession)

that:
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“Article 22
(Attribution of the concession assets)
Upon termination of the concession by any of the methods provided in

Article 19, the property ownership and rights involved belongs to the
grantor.

The attribution will take place in accordance with the relevant
provisions of the contract, which may provide for the payment of
compensation to the concessionaire.

The assets involved in the grant shall be delivered to the grantor free
of any liability or burden.

Obviously, Article 16 of the “Cooperation Agreement” contravenes the

stipulation of Article 22 mentioned above, thus, it could not produce any

legal effect.

With regard to donation, it is worth to point out the following key points:

a)

b)

c)

Paragraph 1 of Article 934 of the current Civil Code stipulates that:

“1. Donation is a contract by which a person, out of his spirit of
generosity and at the cost of his own property, discharges a thing of
a right for free, or assumes a liability, for the interests of the other
party of the contract.”

If the donation is a collection of objects, Paragraph 2 of Article 936 of
the Civil Code stipulates that:

“2. However, if the donation involving a continuous use and enjoyment
of the collection of objects by the donor, all individual objects that are
included in the collection of objects are deemed as donated items in
the future, unless stated otherwise.

The main effects of donation is contained in Article 948 of the Civil
Code, which states:
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d)

“The basic effects of donation are as follow:

a) The transfer of the ownership of object or rights;

b) Obligation of delivery of the object;

c) The assumption of liabilities, as long as this is the subject of the
contract.”

As mentioned above, it is set in Article 6, Article 7, Article 11 and
Article 12 of the “Cooperation Agreement” that the management
rights will be returned to the donor, which is the public antenna
companies. We can ask: Does it belong to a donation of reservation
of usufruct? It is stipulated in Paragraph 1 of Article 953 of the Civil
Code:

“1. The donor is entitled to reserve for themselves, or a third person,
the usufruct of the donated goods.”

If this view point is accepted, then the provisions of Article 1410 of
the Civil Code must also be observed:

“Upon termination of the usufruct, the usufructuary shall return
the things to the owner, without affecting the relevant provisions of
consumable things where applicable, and the usufructuary can refuse

to return the lien in cases where it can be invoked.”

Base on the provisions of Article 16 of the “Cooperation Agreement”,
the will of both parties not wanting the extinction of usufrust from
happening is very obvious, it is stated that:

“16. In case the Agreement is due to expire and is not renewed, or
the Macao Special Administrative Region Government has not
signed a new television service contract with Party A, Party A
agrees to donate to Party B the cable networks that are under
the management and maintenance of Party B on 21* April
2014 at no cost and shall not attach any other conditions or
burden, and it is not necessary to sign any other document of
this purpose; if the Agreement is renewed, the cable networks
that are managed and maintained by Party B will be subject to
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the appropriate arrangement and handling of the Macao Special
Administrative Region Government;”

e) Similarly, facing the above terms of agreement, it would be difficult

to comply with the provisions of Article 955 of the Civil Code in
reality, which states:

“l. The donor may stipulate the return of the donated items.

2. The return mentioned above occurs under the circumstances
when the donor still survive after the death of the donee, or
when the donor still survive after the donee and all descendants
were dead; unless otherwise stipulated the terms of return, it is
understood that the return only occurs in the latter case.

3. The provisions of the second part of Paragraph 2 and Paragraph
3 of the preceding article apply to the clause of return.

4. Ifthe compliance with the clause of return cannot be fulfiled due
to reasons attributable to the donee, or the descendants, then the
person who has caused the infringement shall be responsible for
the damage that is caused to the donor.

Thus, the above-mentioned clause of return could only be made when

the donee is a natural person, that is, the usufruct could be retrieved
after the death of the donee, but the situation between the MCTYV and

the public antenna companies obviously does not fall into this category.
There is no doubt that the will of both parties to return the donated objects
to the public antenna companies — is subject to one condition: if the SAR
government does not renew the concession contract with the MCTV in the
future.

For this reason, it is impossible to define the acts of both parties as a
true and legally recognised donation.

It can be seen that only non-gratuitous gift could lead to the transfer of
ownership of the cable networks — but this is not the genuine will of the
two contracting parties. Although both parties claimed that it is a donation,

it is not difficult to find that the true intention is to keep the ownership
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of the objects, which shows the inconsistency of the true meaning and
the surface meaning.
To this end, the ¢ ration Agreement”

cannot produce effect of transfer of ownership, but rather the effect
of liability at most.

(10) Conclusion: when considering and analysing the “Cooperation Agreement”,

6]

2

3

it is necessary to take into account the principles and provisions of public
law while complying with the content of private law as well, especially the
Civil Code. Thus, the “Cooperation Agreement” cannot produce the effect
of property transfer.

& ok ok

What is the actual effect produced by the “Cooperation Agreement”?

According to the “Cooperation Agreement”, the public antenna companies
broadcast the signals of TV channels provided by the MCTYV. This activity
is clearly within the scope of transfer of grant, therefore, whether it is in
accordance with the provisions of the law or the “concession contract”, it is
required to obtain permission from the grantor (i.e. the government).

So far, we have not seen any acts of permission from the government
— allowing the public antenna companies to start operating this type of
business activities. Certainly, the public antenna companies have other
issues to resolve — see analysis later on.

The situation will become more complex when combining the above-
mentioned contents with Article 17 of the “Cooperation Agreement”.
Article 17 stipulates that:

“17. By the signing of this Agreement and the implementation of the content
of this Agreement by Party B, Party A confirms that Party B has already
carried out completely the order in point 2 of item I of the verdict no. TSI N°
22/2013 of the Court of Second Instance dated 6™ June 2013;”

a) Note: It is not only the interests of the MCTV that triggered
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the litigation; it also included the interests of the public and the
Macao SAR.

b) The illegal broadcasting of signals of TV channels does not only
contradict the “concession contract”, but also the provisions
of the law.

¢) According to the decision of the Court of Second Instance,
all the public antenna companies were ordered to refrain from
re-transmitting unauthorised television signal, rather than the
MCTYV agreeing the public antenna companies to broadcast the
signals for the problems to be solved. Besides, the MCTYV itself
needs to meet certain criteria before being able to agree with the
public antenna companies to carry out re-transmission of signals
of TV channels, including:

1) The MCTYV obtains the authorisation from the government
to proceed with the transfer of grant (the relevant order shall
be published in the Official Gazette).

2) The MCTV obtains the consent of the owners of TV
channels for the signals to be re-transmitted by a third party.

(4) The MCTV claimed in the “Cooperation Agreement” that the decision of
the Court of Second Instance was implemented through the Agreement,
which is clearly not the case. The DSRT has the obligation to define
whether the adopted measures could truly implement the court’s decision;
however, the DSRT is not a contracting party of this “Cooperation
Agreement” and did not state specifically: which measures and specific
content have contributed to the implementation of the court’s decision?

(5) Even if we assume the abovementioned “Cooperation Agreement” could
produce the desired effect — to execute the judgment of the Court of Second
Instance, however, the procedure itself is illegal, since:

a) The DSRT has never intervened in this Agreement, and also did

not obtain any authorisation from the government to process the
matter of “transfer of grant”; as a result, an act that appears to be

legal but in fact violates the law was adopted to create a charade,
so as to execute the judgment of the Court of Second Instance.
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b) In fact, the DSRT must be one of the signing parties of the
“Cooperation Agreement'?” (or similar documents), however, the
prerequisite is to obtain the authorisation from the government to

handle the matter of “transfer of grant” and the rel nten

hall lished in th ial tte (See item c of Article 24 of
Law no. 3/90/M of 14"May (Foundations of Regime of Public Works
and Public Services Concession), combined with item e of Paragraph
1 of Article 23 of the same law.

c) The so-called ‘“‘consent” the MCTV and the public antenna
companies to come into a “Cooperation Agreement”, as stated in
the press release of the DSRT, is not sufficient, since the elements
of the prerequisite for bilateral cooperation has not yet established
so far.

d) In addition, whether the public antenna companies have the statutory
requirements to become the party of the transfer of grant is also a key
issue — see the analysis below.

& ok ok

Does the “Cooperation Agreement” truly execute the judgment of the
Collegial Bench of the Court of Second Instance?

Regarding this point, we must first understand the litigation claims and
statements of the plaintiff, and the final findings and conclusion of the
court.

The Director of the DSRT has made the following statements during the
hearing of the case (Verdict no. 22/2013 of the Collegial Bench) trialed by
the Court of Second Instance (equivalent to permission):

“Aquando do inicio das emissées de radiodifusdo televisiva em Hong
Kong, nos anos 60 do século passado, surgiu a necessidade de instalar
equipamentos de recepcdo de radiocomunicacoes, vulgo antenas, nos
topos das casas ou dos edificios, e consequente ligagdo a cada uma das

12 Strictly speaking, if the DSRT intervenes, it should not be called “Cooperation Agreement” since the DSRT is
the regulatory party.
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Jfracgoes autonomas - caso se tratasse de edificio - para receber o sinal e
visualizar as emissées de radiodifusdo televisiva sendo que, mais tarde,
a esses canais de Hong Kong juntar-se-iam os canais publicos de Macau
(TDM) e alguns do Interior da China.

Tal actividade ndo é€ ilegal tdo pouco estd sujeita a qualquer tipo de
licenciamento, alids, qualquer pessoa é livre de instalar em sua casa uma

antena, com as respectivas ligagoes, e de efectuar a sua manutengdo, sem
necessitar de qualquer licenca, nem mesmo da autoriza¢do governamental
prevista no Decreto-Lei n.ol8/83/M, de 12 de Marco, uma vez que o seu
artigo 7.0,n.0l, alinea b) a dispensa expressamente em caso de receptores
do servigo de radiodifusdo sonora e televisiva.”

[English meaning:

At the beginning of television broadcasting in Hong Kong in the 60’s of last
century, it became necessary to install radio communications equipment
and antenna for civilian use on the roof tops of houses or buildings, and
subsequently connect to each separate unit — if they were buildings — to
receive signals and visualise the signals of television broadcasts and, later,
to these channels from Hong Kong, joined the public channels of Macao
(TDM) and some of the channels from mainland China.

Such activity is not illegal and is not subject to any licencing, anyone is free
to install an antenna in the house with the corresponding links and carry
out its maintenance without requiring any licence or the governmental
authorisation as stipulated in Decree Law no. 18/83/M of 12" March,
since clause b of Paragraph 1 of Article 7 stipulates that the receivers of
sound and television broadcasting services are exempted from government
permission])

After investigation, the Court of Second Instance considered a list of
proven facts including the following one:

“19.0 Os 2.0 a 7.0 Requeridos nd@o obtém qualquer licenciamento junto
do Governo da R.A.E.M., para fornecer aos residentes sinais televisivos
transmitidos por terceiros autorizados.”




2013 Annual Report of the CCAC of Macao

3)

“No. 19: Defendants no. 2 to 7 do not obtain any licence from the
Government of the Macao SAR, so as to provide Macao residents the
television signals transmitted by authorised third parties.”

The Court of Second Instance also pointed out in the verdict that:

“Também nds somos a estranhar — embora tal ndo nos compita — como
é possivel conceder um exclusivo de um servigco, para mais sem concurso
puiblico, que toca de perto no conforto e bem-estar de uma maioria da
populagcdo, permitindo-se a prdtica de tarifas que nem todos podem
suportar, sem que aqueles interesses da populacdo sejam devidamente
acautelados.

A legalidade do contrato ndo vem posta em causa.

Por outro lado, ndo so se impde o seu cumprimento, como se impoe
o acatamento das regras reguladoras da captacdo e redistribuicdo
licenciada dos sinais televisivos, so nos regendo o primado da lei, dessa
forma ndo se deixando de proteger a propria autoridade do Governo, pois

de outra forma premiar-se-iam os contraventores e o ndo acatamento da
ordem e da legalidade, permitindo o exercicio de actividades economicas
e a prestagdo de servicos a margem da devida regulacdo.

Persistir na tese da complacéncia com a situacdo de facto existente seria o
mesmo que dizer que hd que pactuar com uma dada situag¢do de natureza
criminogena ou anti-social so porque dela tira proveito um significativo
sector da populacdo. Isto é um absurdo absoluto. Ninguém pode defender
um superior interesse piiblico baseado no ndo acatamento da lei.

Mas mesmo que se entendesse que particulares especificidades da RAEM
e necessidades da populacdo mereceriam uma tutela ao nivel de uma
liberalizacdo no acesso aos sinais de televisdo (fosse por uma resolucdo
do contrato, fosse por uma renegociacdo do mesmo, fosse por uma
liberalizagcdo do sector, fosse por uma compensacdo aos cidaddos, ndo
seria caso virgem -, fosse por uma revisdo dos valores da tarifas cobradas
aos utentes, o que se afigura, em termos meramente abstractos, porventura,
exorbitante e incomportdvel por um sector significativo da populacdo),
essa € outra questdo que ndo cabe aos tribunais resolver, sob pena de
se imiscuirem ilegitimamente na accdo governativa. Aos tribunais cabe,
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neste particular assunto, decidir de acordo com os critérios legais que
mais ndo sdo do que aplicacdo do diversos diplomas pertinentes e do que
foi definido e contratualizado, politica e administrativamente assumido
pelo proprio Governo, reforcando assim a sua propria autoridade.

Em suma, diremos que ndo pode haver superior interesse piiblico na
ilegalidade, sob pena de as disposicoes legais e contratuais terem de ser
postergadas, o que so pode acontecer em nome de uma ordem normativa
de natureza e valor superior.”

[English meaning:

We cannot help wondering — although this does not fall within the
Jjurisdiction of the Court — why a concession right that relates so closely to
the quality of life of a majority of the population is granted without public
tender, setting this standard of charges that is not affordable by everyone,
leaving the public interests with inadequate protection.

Nevertheless, the legality of the contract would not been jeopardised for
this reason.

Instead, we have to comply with the contract, and also to observe the
regulations of legal reception and transmission of television signals. Only
when we act according to the law, the authority of the government could be
preserved; otherwise the offenders would be benefited by non compliance
of order and legality, thus putting the regulation of economic activities and
the provision of services at risk.

If the current situation would remain unchanged out of good intention just
because it benefits a significant portion of the population, it is tantamount
to agreeing with the crimes and anti-social phenomenon. No one can
defend an overriding public interest based on failure to comply with the
law.

Even if it deemed necessary to protect the freedom of Macao residents
accessing to television signals (either by a resolution or re-negotiation of the
contract, or through the liberalisation of the industry, or by compensating
the citizens — there is precedent — or by a review of the rates charged to
users since from the perspective of its importance to the livelihood of the
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citizens, the current standards seem to be exorbitant and unaffordable for
a significant portion of the population), it is a separate issue and is not
up to the courts to resolve, or else it will be an improper interference
in government action. In this particular subject, the Court only has the
right to ensure the application of the relevant laws in the present case, the
determination of the contents of the contract, as well as the responsibilities
and obligations of the government in policies management, in order to
consolidate its authority.

In short, we believe that there cannot be any overriding public interest in
illegality, otherwise it is equivalent to the non-compliance with legal and
contractual provisions, and such non-compliance would only occur when
violating the provisions of a normative order with a more superior nature
and value.)

It can be seen that according to the understanding of the Court of Second

Instance: The broadcasting of signals of TV channels shall obtain
an_administrative permit (but should not be confused with the act of

receiving signals); the present controversy isn receivin
of TV channels, but rather the re-transmission of signals in chargable
way, no matter the signals of TV channels are re-transmitted to a

hir rson f an antenna or le, it is requir in
ermission.

Regarding this point, the present legal system has clear stipulations,
including:

a) Article 12 of Law no. 8/89/M of 4" September stipulates:

“Article 12

(Television broadcasting)

Television broadcasting is a public service and is performed under a
concession contract.”

b) - Article 14 of the same law also stipulates:
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“Article 14

(Concessionaire)

1. 'The television broadcasting industry may be granted to any legal entity
which is constituted under a corporate form, with the headquarters in
Macao and could offer warranties of suitability, technical expertise and
financial capacity of the activity of concession concerned.

2. The concession contract may allow the concessionaire to perform other
related activities complementary to the principal service, by itself or in

cooperation with other entities, namely:
a. Recording, sale and rental of sound tapes or video tapes;

b.  Publishing and sale of publications relating to television
broadcasting and dissemination of the activity undertaken,

c. Marketing for sponsorship of programmes;
d. Renting studios for external productions.

3. In exceptional cases, concessionaire may be collective persons under
public law or public utility.”

c) Paragraph 4 of Article 2 stipulates as well that:

“Article 2
(Basis and bands for the use)

()

4.  Without prejudice to the preceding paragraphs, television and sound
broadcasting can be done through a distribution network consists of
coaxial cable or optical fibres, the installation and technical operating
conditions of such network shall be governed by regulatory act.

(..).”
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In summary:

(a) Re-transmitting television signals falls within the scope of transfer of
grant.

(b) Even with the using of cables to re-transmit signals, the results are the
same.

(c) This type of activity can only be operated by legal person (company)
with technical and financial eligibility.

For this purpose, the DSRT should make purposal to the Chief Executive
—recommending the public antenna companies to carry out such activities
based on the system of transfer of grant.

Article 45 of the “Concession Contract” also stipulates that:

“Article 45

(Private cable networks)

One. Concessionaire may establish interconnection agreements with owners
of private cable networks installed in buildings, for the provision of
terrestrial TV service to subscribers; however, those networks should
have the appropriate technical conditions.

Two. The evaluation of technical conditions referred to in the preceding
paragraph is the responsibility of the Telecommunications Authority.”

Thus, the first thing to do is to legalise the “identity” of the public antenna
companies — having the conditions to become the object of “transfer of
grant” — i.e. to meet with the three requirements mentioned above.

This “process of legalisation” can only be processed by the DSRT, which is
to issue administrative permission for the running of the relevant business.
Certainly, it is necessary to examine and confirm that the public antenna
companies comply with all the statutory requirements.

For this reason, the “Cooperation Agreement” alone could not solve
the existing problem completely, and it could not be considered that the
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judgement of the Court of Second Instance is fully executed.

(10) The DSRT has stressed repeatedly that “the judgment of the court is
strictly implemented” in a number of press releases it published. However,
based on the content of the “Cooperation Agreement”, it is obvious that
the agreement that the MCTV and the public antenna companies have
reached is probably belong to a “hypocritical agreement” — the surface
content is inconsistent with the actual content and the surface intention is
inconsistent with the real intention.

(11) Are the interests of a third party being damaged because of this? Does
a third person exist? For example, the Macao SAR or the consumers?
Though there are still certain questions, they are not strongly related to the
solving of the existing problems, therefore, we will not conduct in-depth
analysis at this point.

& sk ok

II - The legal problems that the public antenna companies are facing :

1. According to the provisions of Article 14 of Law no. 8/89/M of 4™ September,
the entity that operates telecommunications services shall be made by the
company’s reputation; at the moment, not all the public antenna companies
could meet with this requirement.

2. For this reason, if the public antenna companies wish to continue to run this
type of business, the simplest solution is to change the way of set up and operate
under the form of limited liability company by sole owner, and clearly listed
the purpose of the company, so as to change the way of running business under
one’s own name.

3. Meanwhile, the public antenna companies should make application to the DSRT
for the operation of re-broadcasting of television signals under the status of
transfer of grant and assessment of such application should be made by the DSRT.

4. Besides, the DSRT should conduct evaluation of the financial and technical
capacity of the applicants and subsequently submit to the Chief Executive for
approval (or disapproval).
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At last, it is worth to mention two additional points:

There are still a number of other issues surrounding the dispute, such as the
number of TV channels, but since those are not the key issue of the complaint,
and could be addressed through the negotiation between the MCTV and the
public antenna companies at any time and adjusted by the intervention of the
supervisory government department. Besides, the information that the CCAC
could master is quite limited, therefore, detailed analysis would not be included
in this report for the time being.

Similarly, if the underlying problem of this report is resolved, the issue
concerning the transmission and broadcasting of the analog and high-definition
signals of TDM is also tractable, the competent department should have the
conditions to solve it properly.

¥ ok ok

Part VI: Solutions to the problem

Based on the above discussion and conclusion, in order to solve the problem

between the MCTYV and the public antenna companies and to implement the
judgment of the Court of Second Instance, the competent authorities must
comply with the following steps and take relevant measures:

1)

2

3

C))

The public antenna companies should take the initiative to apply to the

DSRT for administrative permission to be allowed to operate business of
r ing television channels and signals;

The public antenna companies should also make commitment to change the
limi mpany (for example: limi liabili mpan 1
owner) within the specified period. in order to comply with the provisions

of the current law;

The DSRT should make recommendation to the Chief Executive to approve
the MCTY to cooperate with the fifteen ‘“‘public antenna companies’ b

means of transfer of grant;

The MCTY should make application to the Chief Executive for the approval
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of its transfer of the grant, so as to facilitate the cooperation of the fifteen
public antenna companies;

(5) At th me time, the DSRT shoul lish the Order of the Chief

Executive approving the transfer of grant and the relevant requirements
in the Official Gazette of the Macao SAR Government;

(6) The DSRT should publish the contract of transfer of grant that is signed
by the MCTYV with the public antenna companies and approved by the

government in the Official Gazette of the Macao SAR Government;

® ok ok

Given the urgency of the matter (involving the implementation of the
judgment of the Court of Second Instance'> and resonsideration of part of the
decision of the administrative authorities), to notify the Chief Executive of the
report for consideration of the relevant proposal and execution.

® ok ok

Commission Against Corruption, 18" September 2013

Commissioner Against Corruption
Fong Man Chong

13 Once problem occurs concerning the execution of the judgment, it will be handled in accordance to the system
stipulated in Article 174 and the subsequent articles of the Code of Administrative Procedure.
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Case 11

A Second Report on Analysis of “Complaint on
Government’s Omission’’ and Measures of Supervision on

Public Subsidy Granting for Associations/Individuals

Key points:
® Problems arising from public subsidy granting for associations;

® Relationship between public subsidy granting for association and
freedom of association;

® Whether a review should be conducted into the granting criteria,
procedure and subsidy amount;

® Whether a review should be conducted into the supervision of
subsidised associations.

* ok ok

Preamble: Despite the fact that this report was completed as
early as in May 2013, the CCAC suddenly received
several complaints related to subsidy granting by public
departments to associations/ individuals. For the purpose
of having a comprehensive understanding of public
subsidy granting to associations, particularly in the areas
of granting criteria, procedures and supervision, the CCAC
decided to prioritise the analysis of these complaints. Upon
grasping more in-depth and comprehensive information of
public subsidy granting for associations and individuals,
the CCAC will continue to follow up this case. By strictly
adhering to the role of the CCAC to function and undertake
an investigation independently as well as sticking to the
principle of debate, the government representatives have
conducted a meeting with the representatives of the
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CCAC regarding the issue of public subsidy granting. This
facilitates the CCAC to understand the stance and direction
of the government in this aspect.

Afterwards, the CCAC completed the analysis regarding
this complaint according to the stipulated procedures
and notified the complainant of the content of this report.
Meanwhile, the CCAC has also decided to publish the
content of this report for the knowledge of the public,
hoping that the population will have a clear understanding
of the relevant issues.

¥ ok ok

Part I: Introduction

The New Macau Association (hereinafter referred to as the complainant) lodged
a complaint to the Commission Against Corruption (hereinafter referred to as the
CCAC) on 11" September 2012, claiming that the government has committed
an act of omission by failing to implement Article 19 of Law No. 2/99/M of 9*
August, and thus requesting the CCAC to intervene into the issue and urge the
government to execute according to the regulation.

Upon investigation and analysis of the issue, the CCAC has drafted a report and
notified the complainant on 8" November 2012.

The complainant wrote a letter to the CCAC on 17" January 2013 (a typo of the
year “2012” in the original text) with the content below:

“The New Macau Association lodged a complaint to the CCAC on 11" September
2012, claiming that since handover, the SAR government has failed to set
and announce a value on granted subsidy to associations in accordance with
Article 19 of Law no. 2/99/M “Regulation concerning the rights to freedom of
association” so that associations with subsidy granted beyond that value have
to disclose their annual balance on local press within one month of approval.

Upon receiving your reply letter by the end of 2012, the New Macau Association
never thought that the CCAC mistakenly believed the act of the public entities to
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list every subsidy item to associations in the Official Gazette according to Order
no. 54/GM/97 has already implemented the stipulation of Law no. 2/99/M.

The New Macau Association is astonished that the CCAC has made a considerable
misunderstanding and thus urges the CCAC to make an immediate review and
rectification in order not to disappoint the public. We hereby declare that:

1. In the complaint letter to the CCAC dated 11" September 2012, the New
MacauAssociationrequestedthe governmenttoact according to Article 19 of
Law no. 2/99/M, Regulation concerning the rights to freedom of association,
in order for the associations which are granted with huge subsidies to take
the initiative to publicise their accounts in the press annually. There is
no doubt that the accounts refer to the income and expenditure accounts
(including activity expenditure, rent of office, personnel expenditure and
all government subsidies etc.), but Order no. 54/GM/97 just regulates the
public entities to actively publicise every subsidised item in the Official
Gazette. The nature between the two regulations is completely different.

2. Lawno.2/99/M (i.e. the provision that requests the associations to publicise
their accounts in the press yearly) ranks higher than Order no. 54/GM/97
in the hierarchy of law. The latter cannot completely replace the former.

3. According to the CCAC's reply, it is surprising that it mistakenly believes
the act of the public entities to list every subsidy item to associations in the
Official Gazette according to Order no. 54/GM/97 has already implemented
Law no. 2/99/M. This is a significant mistake.

4.  The New Macau Association is astonished that the CCAC has committed
such an obvious mistake in its analysis and reply and thus urges the CCAC
to make an immediate review and rectification.

Chao Teng Hei

President

The New Macau Association
17" January 2012'*

14 1t should be the typo of the complainant. Here it refers to the year 2013.
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4. Quid Juris? How to solve this problem by legal means?
¥ ok ook

Part II: Analysis

1. Any complainant who lodges a complaint should present his/her grounds of
argument and evidence (even though it may not be comprehensive) as well
as specific facts and/or legal viewpoints that will then serve as the support or
evidence for the complaint. There is no exception in this case.

2. However, it should be noted that whether the complainant’s viewpoints are

correct and his/her reasons are grounded rely on the investigation agency to
conduct a comprehensive and thorough investigation, evidence search and
analysis. The agency which is responsible for dealing with complaints should
make judgment and analysis in accordance with the law. Otherwise, it will
become a ‘stamping’ agency, which just mechanically echoes the opinion of
the complainant. In some extreme circumstances, the agency may even reduce
to act illegally or carry out omission. Therefore, Article 85 of the Code of
Administrative Procedure states that:

“Article 85
(Leading an investigation)

1. The entity possessing the competence to make decisions has the

responsibility to lead an investigation, in exception of the cases stipulated
by other provisions of the Organic Law of public entities or regulated by

special stipulations.

2. The entity possessing the competence to make decisions shall delegate its
function of leading investigation to its subordinates, in exception of the
cases where the entity itself is stipulated to be the leader.

3. The entity possessing the competence to make decisions shall authorise its
subordinates to adopt specific investigation measures.

4.  Members or personnel subordinated to the collegial body shall be
delegated with the functions referred as in Paragraph 2.”
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Paragraph 1 of Article 86 of the same code stipulates that:

“Article 86
(Facts that need to be proved)

1. If knowing certain facts help to produce a fair and prompt decision of the

procedure, the competent entities should seek to investigate these facts;
investigation of such facts can make use of all proving methods allowed

by law.
2. (..).
3. (.).”

The CCAC respects the different understanding and viewpoints of the
complainant. With regards to the sufficiency of the reasons, only after
independent and thorough analysis in accordance with the law can the CCAC
draw conclusions.

The three main points stated in the complainant’s reply letter regarding the
report dated 7™ November 2012 (hereinafter referred to as the first report) are as
follows. Let us analyse them one by one.

* ok ok

Point 1: The complainant claims in the rebuttal letter: The New Macau
Association lodged a complaint to the CCAC on 11" September 2012,
claiming that since handover, the SAR government has failed to set and
announce a value on granted subsidy to associations in accordance
with Article 19 of Law no. 2/99/M “Regulation concerning the rights to
freedom of association” so that associations with subsidy granted beyond
that value have to disclose their annual balance on local press within one
month of approval.

Upon receiving your reply letter by the end of 2012, the New Macau
Association never thought that the CCAC mistakenly believed the act of the
public entities to list every subsidised item to associations in the Official
Gazette according to Order no. 54/GM/97 has already implemented the
stipulation of Law no. 2/99/M.
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The CCAC reiterates that:

In the first report, the CCAC has never claimed that Order no. 54/GM/97 of 1*

September has already implemented Article 19 of L.aw no. 2/99/M of 9" August.
The CCAC stated that Order no. 54/GM/97 of 1 September is one of the ways

to implement Law no. 2/99/M of 9" August. The two ways of expressions are
completely different.

The expression adopted by the complainant leads to a “close-end” consequence:
that there is no need to adopt other measures. However, what the CCAC had
expressed was: the aforementioned order was one of the ways to implement the
content of relevant provisions, regardless of the competent entity to adopt other
ways of implementation (which means there are numerous methods, subject to
relevant conditions on its legality). Competent entities could even formulate a
brand new system.

Therefore, the CCAC has kept paying attention to the situation of public
subsidy granting to associations and individuals, particularly in handling
related complaints, the CCAC will arrange and analyse relevant information
thoroughly. In certain circumstances where irregular acts are allegedly
committed, the CCAC will solve the problems case by case and request relevant
departments to take proper measures to redress the defects, provided that the
acts have not constituted criminal offences, otherwise the CCAC will handle
the cases according to the Penal Litigation Law (In fact, the CCAC has sent this
kind of cases to judicial agencies for handling).

¥ ok ok

Point 2: The complainant claims in the rebuttal letter: In the complaint
letter to the CCAC dated 11" September 2012, the New Macau Association
requested the government to execute according to Article 19 of Law no.
2/99/M, Regulation of rights to freedom of association, in order for the
associations which are granted with huge subsidies to actively publicise
their accounts in the press annually. There is no doubt that the accounts
refer to the income and expenditure accounts (including activity
expenditure, rent of office, personnel expenditure and all government
subsidies etc.), but Order no. 54/GM/97 just regulates the public entities
to actively publicise every subsidised item in the Official Gazette. The
nature between the two regulations is completely different.
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1. Through the interpretation of the complainant, the CCAC understands that the
complainant would hope to see the measure will help fulfilling its expectation.
However, being a law enforcement department, the CCAC shall strictly abide
by Article 8 of Civil Code to interpret laws with contents below:

“Article 8
(Interpretation of the law)

1. Interpretation of the law shall not be restricted to literal meaning only.
The legal thought is reconstructed from the text especially given the unity
of the legal regime, the circumstances in which the law is formulated and
the specific cases in which the law is applied.

2. However, the interpreter can only consider the meaning which has a
minimum of literal correspondence in legal sense, even if the expression
is not perfect.’s

3.  When determining the meaning and scope of the law, the interpreter
shall assume that the solution established by the legislatures is the most
pertinent and the legislatures know how to express their thought with
appropriate terms.”

2. How does the content of Article 19'¢ of Law no. 2/99/M of 9" August reveal the
Chief Executive seeks to look into the following matters by issue of order?

® Expenditure of subsidised associations;
® Rental of office of subsidised associations;
® Subsidised personnel expenditure;

® All kinds of government subsidies etc (all these are pointed out by the
complainant).

15 The underlined is inserted by the CCAC.
16 The contents of the Article:

“Article 19 (Publication of accounts)

1. Associations receiving sums by way of subsidies or any other financial granting in connection with the
public entities beyond the value stipulated by the Governor (now the Chief Executive) shall publish their
annual balance within one month of approval.

2. The publication shall be made on one of the newspapers registered in the local territory.”
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There is not even a basic correspondence between the interpretation of the
complainant and the wordings of Article 19, therefore we are reserved about the
interpretation of the complainant.

We have pointed out in the first report that: (to a considerable degree) regulation of
associations shall be made by legislative means. otherwise the administrative
authority may exceed its power or even be suspected to interfere into the
fundamental power of freedom of association by administrative means
(e.g. interference of autonomy in management of associations by administrative
procedures).

Article 19 of Law no. 2/99/M and Order no. 54/GM/97 contain substance that
is not wholly different and is not mutually exclusive. The then legislator and
the then Governor definitely knew the existence of Order no. 54/GM/97 when
promulgating Law no. 2/99/M, but it does not mean the old regime (in the broad
sense) cannot execute the new regime (in the broad sense); and in fact it does
even though the “coverage” is not comprehensive.

We should admit that Article 19 of Law no. 2/99/M and Order no. 54/GM/97
contain substance that has an integral relation, but meanwhile, contain another
part of content that is not duplicated. Therefore, the CCAC has clearly indicated
in the first report that the content of the two regulations is not mutually exclusive,

but the degree of complement may not reach an ideal level. Maybe it is the right
time to make an amendment.

In addition, we should clearly point out that the present issue is not whether
Article 19 of Law no. 2/99/M has been implemented, rather an amendment of
the entire system of public institutions subsidising associations and individuals
should be conducted. This is the core of the problem. Otherwise the issue cannot
be completely solved.

& ok ok
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Point 3: The complainant claims in the rebuttal letter:

2. Law no. 2/99/M (i.e. the provision that requests the associations to
publicise their accounts in the press yearly) ranks higher than Order no.
54/GM/97 in the hierarchy of law. The latter cannot completely replace
the former,

3. According to the CCAC's reply, it is surprising that it mistakenly believes
the act of the public entities to list every subsidy item to associations
in the Official Gazette according to Order no. 54/GM/97 has already
implemented Law no. 2/99/M. This is a significant mistake;

The CCAC has never mentioned that Order no. 54/GM/97 can replace Article
19 of Law no. 2/99/M and regrets for this unilateral concluding remark. As
renowned German jurist Philip Hack says, “The one who applies a law applies
the whole legal system. The one who interprets a law interprets the whole
legal system!” Therefore, no unilateral understanding should be applied to
legal provisions and regulations; and subjective appeal (or will) should not be
imposed on a regulation beyond its original and literal meaning (the latter itself
does not contain relevant meaning).

A challenge is also faced in interpretation of the law today: With legislation
being a collective behaviour, objective meaning instead of versions interpreted
by one or two legislators should be taken as accurate. Therefore, the fundamental
regulations about interpretation of the law stipulated in Article 8 of Civil Code
are very crucial, which are also the core of the current Macao legal system.

Due to the large gap between legal provisions (in the broad sense) and the
reality, difficulty in interpretation and execution of the law is encountered.

Frankly speaking, the best solution is to think thoroughly and make amendment
of the law in order to carry out its function of regulating the reality.

Under most circumstances, legal provisions are “static” while the reality is
“active” and the latter keeps changing. The saying “legislations shall keep pace
with the times to harmonise with society for better governance and achievement
of the country” has its own truth. Therefore, legislations should evolve with the
times.
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From legal perspective, both Law no. 2/99/M and Order no. 54/GM/97,
which have been taking into force for over ten years, can hardly conduct a
comprehensive and effective governance on the current circumstances, and
thus amendment on the present system or formulation of a new system is
deemed necessary. What means to take depend on legislative policy options,
but perfection of the current subsidy system is one of the most pressing agenda.
Realising the need, the government has commenced relevant preparatory work.

The CCAC has long been making suggestions to conduct a comprehensive
review on public subsidy granting to associations/individuals. By merely
implementing Article 19 of Law no. 2/99/M (Order) is insufficient, and thus the
most urgent thing to do currently is to make a comprehensive examination and
review from the origin of relevant work, including the procedure of assessment
criteria, subsidy granting supervision and penalty for offences. The CCAC has
commenced relevant work in this aspect.

& ok ok

Part III : Problems raised by public subsidy granting to

associations/individuals and the orientation of the
government

In fact, based on the information mastered by the CCAC when handling
complaints related to public subsidy granting to associations and individuals,
it shows that the growth of the Macao’s economy in recent years and the rise
of gaming revenue lead to a tremendous increase in public subsidy granting to
associations, of which the most significant is the annual subsidy amount granted
by the Macao Foundation. It is easily understandable why it calls the attention
of the community. According to the stipulation of the establishment of the
Macao Foundation (see Sub-paragraph 1 of Paragraph 4 of Article 6 of Law no.
7/2001 of 11" June and Paragraph 1 of Article 5 of Administrative Regulation
no. 12/2001 of 26" June Charter of Macao Foundation), the revenue of the
Macao Foundation comes from a levy of 1.6% on the gross gaming revenue
generated by gaming companies. Therefore, a rise in its revenue means an
increasing trend of its expenditure.

Article 6 of Law no. 7/2001 of 11" June stipulates that:
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“Article 6
Properties and financial system

1. (..).
2. (o)
3 ()

4. The resource of the Macao Foundation consists of:

(1) Moneys provided from the “Appropriation to Foundation” as stated
in the Concession Contract for Operation of Casino Games of Chance
in Macao between the Macao Government and the Sociedade de
Turismo e Diversées de Macau, S.A (STDM) as amended on 23" July
1997;

().

In addition, Paragraph 1 of Article 21 of the “Concession contract for operation
of casino games of chance in Macao”, amended on 23 July 1997, states that:

“Article 21
(Foundation)

1. The concessionaire shall contribute to the foundation an amount

uivalent to 1.6% of the gross revenu th ming busin r
ear commencing from 1 January 1996. The foundation, set up b

the Governor of Macao as a legal person, aims to promote academic,

ultural, scienti ucational ial and philanthropi tivities.

2. The concessionaire shall once contribute the foundation MOP 180 million
within one month from the day of revision of the contract.

3. The contribution referred to in Paragraph 1 of this Article shall be paid
quarterly every year by the concessionaire. The appropriation for the
year 1996 shall be paid within one month from the day of revision of the
contract.”
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In addition, see and take Order of the Chief Executive No. 93/2002 of 29" April
as an example with the content below:

“Order of the Chief Executive No. 93/2002

Whereas the Macao SAR signed a contract with the Sociedade de Jogos de
Macau, S.A (hereinafter referred to as the SIM) on 28" March 2002 with a
subject of Concession contract for operating casino games of chance or games
of other forms;

Whereas the SJM shall contribute to entities an amount equivalent to a fixed
portion of the gross revenue of the gaming business pursuant to Chapter 10
of the contract for the promotion of economic and social development of the
Macao SAR;

Whereas the beneficiary entities and the approaches of payment to the entities
shall be ascertained;

Whereas one of the beneficiary entities entitled to receive the contribution
equivalent to 1.6% of the gross revenue of the gaming business shall be a public
Sfoundation designated by the Macao SAR government whose objectives are to
promote, develop or study culture, society, economy, education, science and
engage in academic and charity activities;

I determine:

1. The Macao Foundation shall benefit from the contribution of 1.6% of

the gross revenu the gaming revenue;
(...).”
Order of the Chief Executive No. 158/2004 of 21* June also stipulates that:

“Order of the Chief Executive No. 158/2004

Whereas the Macao SAR signed a contract with the Galaxy Casino, S.A. on
26™ June 2002 with a subject of Concession contract for operating casino
games of chance or games of other forms. The contract was later revised
on 19" December 2002, due to the aforementioned concessionaire signed a
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subconcession contract with the Venetian Macau Limited;

(s

Whereas one of the beneficiary entities entitled to receive the contribution
equivalent to 1.6% of the gross revenue of the gaming business shall be a public
foundation designated by the Macao SAR government whose objectives are to
promote, develop or study culture, society, economy, education, science and
engage in academic and charity activities;

I determine:

1. The Macao Foundation shall benefit from the contribution of 1.6% of
the gross revenue of the gaming revenue;

().

Therefore, with the enormous moneys generated from the gaming business
delivering to the Macao Foundation every year, the query of whether the public
funds are being effectively managed and used has become a focus of attention
in the community recently.

According to the information obtained through the complaints received, the
citizens have raised a number of queries on public departments, especially
the Macao Foundation, about subsidising associations and individuals. Such
queries include:

® To what extent do the subsidies contribute to the development of the entire
society of Macao?

® Public entities (especially the Macao Foundation) have substantially
increased the amount of subsidies year by year, reaching an amount of
MOP 1 billion. Are the public funds being effectively managed and used?
What effect does the expenditure bring?

®  What purpose does this kind of subsidy in public expenditure serve? Does
it serve as welfare, or a supportive public policy, or a channel to create
employment opportunities, or a support to certain industries? Or there is
no objective at all?
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®  What social efficiency does the large amount of subsidy bring? With this
unusually large amount of subsidy, will it create an unfair situation?

(...) etc.

Among all public entities, the Macao Foundation grants the biggest amount
of subsidy. Therefore, the Commission of Audit publicised a report upon
conducting an audit on the subsidy granting procedure and the purpose of
subsidy by the Macao Foundation (see Performance audit report of June 2012 -
Grants awarded by Macao Foundation to associations). Afterwards, the CCAC
also received relevant complaints requesting the Commission to conduct an
investigation on subsidy granting by the Macao Foundation (the complaint
letters were placed in case files and we are not discussing them here).

In just handling several complaints, the CCAC has found a string of problems.
Take the handing out of “lucky bags” by the Macao Foundation as an example,
below is the content of the complaints involved:

® The items inside the bags are not genuinely needed by the beneficiaries,
sometimes the selection is even made by the associations;

® Quite a large number of citizens are members of different associations,
and thus some get more than one bag, while others get none;

® The prices of the items inside the bags are obviously higher than the
normal prices and some of the items even expire soon.

As the Legislative Assembly election was approaching when handling these
complaints, the CCAC requested the Macao Foundation to take some temporary
measures. All associations/ individuals who were granted with subsidies during
that period shall sign a declaration, promising not to directly or indirectly use the
subsidy in the election campaign, otherwise the entire amount of subsidy shall
be returned to the Macao Foundation. They shall also strictly follow relevant
subsidy granting rules in order not to contravene the principle of neutrality for
public entities and public resources as stated in the electoral law. The Macao
Foundation indeed carried out the aforementioned actions.

Besides, many people suspected the criteria and fairness of subsidy granting in
the complaint letters. Meanwhile, they have made many recommendations that
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are worth studying, e.g. contributing half of the income of the Macao Foundation
to a newly established welfare fund or housing fund for the purposes of welfare
affairs and building of social housing so as to ensure citizens to benefit from
social welfare fairly, rather than certain people or associations being always
granted with subsidies by the Macao Foundation that definitely causes unfair
allocation of public resources in the community.

In fact, the circumstances are worth attention. It is time to conduct a
comprehensive review and analysis on the role and positioning of the Macao
Foundation to ensure that it keeps up with the development of the government
policies on subsidy granting for associations/individuals. Otherwise, it will
cause more conflicts and unfairness in society.

According to the aforementioned analysis and the complaint content and
information, the government also commented that they have been paying
attention to the existing problems and their potential repercussions on society.
The Chief Executive reveals that it is necessary to conduct an in-depth, holistic
and objective analysis on the current subsidy granting systems, in addition to
reviewing and making amendments to any outdated legislations and systems.
He showed his support to the establishment of new regulations pertaining to
public disclosure of accounts of the subsidised associations according to Article
19 of Law no. 2/99/M and instructed the CCAC to submit a feasibility report.

Therefore, upon analysis of the above information, the CCAC has already
commenced the study of relevant solutions, with coverage wider than Article 19
of Law no. 2/99/M. It will request the subsidised associations/individuals that
receive a certain amount of subsidy to publicise their accounts (Regarding the
publicising approaches and content, the CCAC has already drafted a preliminary
proposal that will be presented to the Chief Executive shortly). The CCAC will
also carry out a comprehensive review on the procedures, approaches, criteria
and supervision mechanisms of current subsidy granting systems, in hopes of
preventing abuse of public resources and unfairness in society.

¥ ok ok
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Part I'V: Conclusion

According to the analysis above, here is our conclusion: Due to the fact that
the SAR government has decided to carry out a comprehensive review on
the procedures, approaches, criteria and supervision mechanisms of current
subsidy granting systems for associations/ individuals, including a request for
the subsidised associations/individuals to publicise their accounts and activity
reports etc, the CCAC will allocate resources to concentrate on reviewing the
current system in order to timely submit a proposal of solutions to the Chief
Executive.

Based on the above conclusion and decision, the problems raised by the
complainant will be handled and redundant analysis will not be conducted here.

* ok ok

Notify the Chief Executive of this report.

Notify the complainant of the certified copy of this report.

& ok ok

Archive this case after execution.

* ok ok

Commission Against Corruption, 4™ October 2013.

Commissioner Against Corruption
Fong Man Chong
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Case 111

Investigation and Analysis Report on

the Awarding of Concession Contract of

Collective Passenger Road Transport Service

Key points:

® The statutory scheme for the government to authorise public service
run by private companies: concession;

® Public transportation service shall only be operated by private
companies under concession contract;

® Non-compliance with statutory concession system is unlawful;
® Not adopting concession regime resulted in the government's
disadvantaged and passive position and thus impaired public

interests;

® The indecision of the reversion of the concession assets may cause
loss of public property;

® Many terms of the so-called "service provision contract" are against
the law and impair public interests.
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Foreword:

1. According to the original work plan of the CCAC, the result of
analysis of the “Awarding of Concession Contract of Collective
Passenger Road Transport” is to be published when the relevant
investigation has been completed. However, the Reolian Public
Transport Co., Ltd. suddenly filed a bankruptcy application with the
Court of First Instance on 3™ October 2013. Therefore, the CCAC
had to adjust its work plan by publicising this analysis report in
advance without prejudice to other measures that are underway.

2. According to the information available to the CCAC, Reolian
initiated an emergency procedure to the Administrative Court on
27" June 2013 — to mandate the implementation of a preservation
measure (see Article 132 and subsequent articles of the Code of
Administrative Proceedings). It requested the court to mandate
the government to pay some MOP 36 million to the applicant in a
designated period of time as bus service fee, plus a fine over any
delayed payment. The case is still under trial.

3. In addition, the said company filed a lawsuit to the Administrative
Court on 22" July 2013 relating to administrative contracts
(see Article 98 and Paragraph 1 of Article 113 of the Code of
Administrative Proceedings), requesting the court to adjudicate that
the government pay some MOP39 million to the company as bus
service fee, plus interests for any delayed payment. The case is still
under trial.

4. Obviously, the relevant public bus contracts have been leading to a
few lawsuits and leaving the government in a very passive situation.
Other problems are expected to come along in the future.

B ok ok
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Part I: Background

1.  The Commission Against Corruption (CCAC) received complaints on 30"
May 2013, claiming that there were plenty of irregularities existing in the
current collective passenger road transport service (hereinafter referred to
“bus service”), and that the inefficacy of the relevant supervisory department
has been causing a multitude of problems relating to the bus service. It went
further to question that the government’s “purchase” of the public service might
involve illicit interests. CCAC’s intervention was thus requested. In fact, there
are many problems existing in the current bus operation, like the “ghost bus”
incident.

2. After preliminary investigation and evidence collecting, the CCAC sent a
letter on 28™ June 2013 to the Transport Bureau (DSAT) for information and
explanation for the following concerns:

1. Why did none of the proposals by DSAT for the respective issue state

that the current legislation only allows the adoption of the public service
concession system?

2. Why is there no mentioning of the rights of the concessor that may be lost
due to the adoption of the “new operating model”?

3. The clause “refund of tax” should be considered a major one in the
contract. But why is it contained only in the “Tender Specifications” but
not in the relevant contracts?

4. In the two concession contracts'” previously entered but already
terminated, there were clauses in relation to the reversion of buses and
other assets used during operation. Therefore:

1) What was the way of disposal of the assets belonging to concessionaires
that were used in the operation mentioned in the said two contracts?
Where are the assets now?

17 They are the contracts entered with two companies that operated public bus service in Macao until 14" October
2010.
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2) Didrecording of the said assets ever take place? Which of those assets
should revert to the government? What were the criteria for such
reversion?

3) Who was the recipient of the assets to revert to the government?

4) Was the new operating model adopted in order that the assets needed
not to be reverted to the government by the concessionaires according
to Law no. 3/90/M?

5) Why do the new contracts set forth clauses for administrative take-
over only but not any clause in relation to reversion of assets for
operation?

3. The CCAC received a reply from DSAT on 8" July 2013, reading as follows:

“].

The Law no. 3/90/M of 14" May (Foundations of Regime of Public Works
and Public Services Concession) prescribes the general principles and
provisions that should be observed in the awarding of public service
concession. Also, Decree Law no. 50/88/M of 20" June also stipulates
the policies and principles pertaining to public bus service in the road

transport system of the Macao SAR. However, the relevant legislation
does not expressly regulate that public service concession awarding

system must be applied in public bus service.'" To be in line with the bus
service reform policy of the government, namely to adopt the total cost

model in the bus service, after the previous concession came to a close, the

administrative authority acquired bus service through public tendering
rdin he current regim ubli nditure."

Taking account of the operational problems pertaining to the service
concession before, the need to strengthen supervision, to help with the
implementation of a series of long-term public transport priority policies,
and to increase the government’s control over the service through the
adoption of the new model, DSAT therefore abandoned the bus operation

model established in the previous concession agreements. At the same
time, when preparing for the tender documents, DSAT also maintained

18 Emphasis added by the CCAC.

19 Tbid.
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me right, th ntracting authority in order to ensure th lan

between the rights of the government as the contracting authority and
the provisions of the private law.” At present, in addition to the powers

vested to it by the current applicable legislation, the contracting authority
may also enjoy the rights deriving from the contracting of the bus service
and setting requirements on the service of the bus companies, which can
be decided according to the real need arising from the adoption of the
new operation model. Such rights and requirements are included in the
Collective Passenger Road Transport Service Provision Contract and the
relevant tender documents.

The Collective Passenger Road Transport Service Provision Contract
stipulates that the bus service is governed by the following documents:
a) This Contract; b) The concession rules; c¢) The tender documents; and
d) The bidding documents and additional clarifications. The relevant
contracts comply with Article 17 of Decree Law no. 122/84/M of 15™
December and Article 49 of Decree Law no. 63/85/M of 6" July, and thus
has legal effect. The concessionaires shall observe all the requirements
and obligations set forth in the contracts and documents and violators
shall bear the relevant liabilities.

According to Paragraph 3 of Article 21 of the Collective Passenger Road
Transport Service Concession Contract, the way of reversion of assets

used in the contracted service and the quantity of property to revert shall

be determined between the Macao SAR and the concessionaires according
to the reasonable requirements of the Macao SAR on the assets to revert

and the operating needs of the public bus service of the concessionaires;
Paragraph 4 of the said article also provides that if the concession is
terminated and the assets are to be reverted, the Macao SAR shall give
reasonable compensation to the concessionaires. The values of the assets
to revert shall also be taken as references for the amount of compensation
to be determined by both parties. Therefore, considering the necessity to
maintain the stability of public bus service, the necessity for the Macao
SAR to redeem the assets, the negative influence on the SAR arising from
asset redemption (e.g., negotiation on compensation might take place) and
the opinion of the Finance Services Bureau, the bus companies will remain

20 Emphasis added by the CCAC.
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their possessions of relevant buses. DSAT also negotiated with the bus
companies regarding conditions for the continuous use of the said buses,
in order to restrain the bus companies and ensure that the government may
maintain the bus service when the bus companies give up or terminate the

provision of the service. At present, the dialogue between DSAT and two
bus companies regarding the relevant conditions has almost come to a
1 1 1 ¥ A DSAT alr

sent letters to the competent department regarding the land concerned.?'

The reason why DSAT has adopted the new service model was not to
attempt to make it impossible for the concessionaires to revert assets to
the government; as a matter of fact, no matter how the government would
continue the bus service after the concession comes to expiry, DSAT will

commence negotiation on the compensation and redemption with regard

to the assets to be reverted according to the asset reversion procedure set
rthin th n ion contr T tion of the n rvice m 2

was out of the consideration of the fact that, under the previous concession
contracts, bus routing and bus schedule arrangement by the public bus
service providers were dependent on their financial profit or loss from the
service provided, which by no means benefited the overall development
of public transport. In addition, since some large-scale infrastructure
projects are to be developed in Macao, the government must have more
say on bus routes so as to meet the actual need of society. It also helps
with the policy of upgrading the coverage of the bus-bus interchange
scheme, including allowing passengers to change between different bus
routes operated by different bus companies with no extra fare. To help with
social development and the implementation of the “bus priority policy”,
DSAT believed, after rounds of study of experience of other regions, that it
will be more beneficial to the realisation of public transport management
policy if the administrative authority takes the leading role to manage
bus routing. Therefore, DSAT decided to open tenders for the collective
passenger road transport service by means of “acquisition of service”.

r jve reversi 1 1 I roper
it shall be regulated by law. However, the currently applied legislation

21 Emphasis added by the CCAC.
22 Emphasis added by the CCAC.
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not_confer the relevant r i [ to th ministrati
authority. Under the principle of legality and in pursuit of public interest
the current Collective Passenger Road Transport Service Provision
ntract only stipulates that in the bu mpany giving up or
terminating all or part of the service which is not due to force majeure

the concessor has the power to maintain the operation of the service

ir r indir r ir rty.”

4.  Without affecting any other ongoing measures, the CCAC had given a
comprehensive and in-depth analysis on a string of issues, including the current

operating model of public bus service, the granting of service, and the content
of the signed contracts. Some obvious irregularities will also be pointed out.

# ok ok

Part II: Analysis

| I - Incompliance with the existing statutory regime

1. Before 4" January 2011, there were only two companies operating public bus
service in the Macao SAR, which are:

- Transmac - Transportes Urbanos de Macau, S.A.R.L.;
- Sociedade de Transportes Colectivos de Macau, S.A.R.L..

2. Later, through the administrative contract signed on 4™ January 2011, Reolian
Public Transport Co., Ltd were also authorised to operate public bus service in

the territory.

3. All the three companies became the public bus operators upon entering the
relevant administrative contracts with the government.

4.  Prior to 4™ January 2011, the two companies mentioned in the first point were
authorised to operate public bus service through “concession” — two extracts of

23 Emphasis added by the CCAC.
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the Collective Passenger Road Transport Service Concession Contract can be
seen on pages 9803-9828 of Series II of Official Gazette of the Macao Special
Administrative Region (no. 42) of 15" October 2008.

To facilitate our analysis, we will take a look at the Collective Passenger Road
Transport Service Concession Contract entered between the Macao SAR and
Transmac - Transportes Urbanos de Macau, S.A.R.L.. Article 1 of the contract
is as follows:

“Article 1
Definition

1) The Macao SAR — the entity that awards the concession of collective
passenger road transport service through this contract;

2)  The Operator — the legal person to whom the Macao SAR grants the
concession of collective passenger road transport service in this contract,
namely Transmac - Transportes Urbanos de Macau, S.A.R.L., located at
Estrada Marginal da Ilha Verde, n.° 2, ric, Macao, and registered with
Commercial and Movable Property Registry Office of Macao under
registration no. 3053 (SO);

3)  Both parties — the Macao SAR and and the Operator,

4)  Contract — This agreement, its annex and any supplementary documents
to be entered into by both parties;

5) Concession — The right granted by this contract to the Operator by the
Macao SAR to provide the designated collective passenger road transport
service in Macao;

6) (..);
7) ().

In brief, public bus service was always operated under the legal regime “public

service concession” in Macao previously. However, in the above letter,
DSAT said that the current law does not mandate the adoption of the said
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regime, and therefore another “model” for the regulation of li

(acquisition of service by the government from the bus companies - what DSAT

calls as “new model”’) was introduced and became effective from 4 January
2011

We have a question regarding this: Are the viewpoint and the method adopted
DSAT correct? Are they lawful?

Let us proceed to a more detailed analysis:

1. The legal means adopted by DSAT was to conclude “service provision
contracts”, whose basic concept can be seen in Article 1080 of the Civil
Code, which provides that:

“Article 1080
(Concept)

The service provision contract is the one in which one party is obliged to
provide to the other certain outcome of their intellectual or manual work,
with or without reward.”

The characteristic of this type of contract is: the service acquirer has no
right to giving directions to the service provider. The latter has the complete
discretion as to how to implement the contract and the former has no right

to intervene in it. Essentially, the service provider has an obligation to
deliver the outcome of the service to the service acquirer.

2. Regarding the differences between ‘“‘service provision contract” and
“labour contract”, a famous Portuguese professor, Antunes Varela, has the
following comments:

“The fundamental difference lies in this: while the labour contract obliges
one of the parties to provide their work for the other party, the service
provision contract concerns the outcome of the work rather than the work

itself, and to yield the expected outcome the labour provider is not subject
to the supervision and direction of the other party.

(...)
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Take this for example - if someone hires a driver for personal use, the
both parties should enter a labour contract; if he pays a driver to take
him to Lisbon, the both parties should enter a service provision contract
if necessary.”?

The name of contract entered between DSAT and three companies is:
llective Passenger R Transport Service Provision ntr
between the Macao Special Administrative Region and Reolian Public
Transport Co., Ltd — Bus routes of Section 1l and Section V. (This is cited

as an example only)

Regarding “service provision contract” and “public service concession
contract”, a scholar writes the following:

“In view of the purpose (management of a public service) of concession
(a contract), it should be included in the general category of service
provision contracts. In fact, the public service is the implementation of
certain activities. To be more specific, it is provision of service to the users.

The fact that the provision of activities by the concessionaire is for citizens
(rather than the public administration) seems to serve as the first important
indication of distinction between concession and other service provision
conditions under which the service provider assumes the obligation to
present the results of their work or service to the public administration, not
being authorised as such to establish any legal relations with a third party.

As mentioned before, it is possible that the service provision contract has
the purpose of providing service directly to the beneficiary of a public
service by the contractor; on the other hand, the provision “uti singuli”
(associated with a specific legal relation created between the concessionaire
and the user) is also no longer an essential element of concession. This
situation causes hardship for the distinction between the two concepts, and
threfore other bases are required to distinguish them.

Therefore, the distinction first requires the consideration of the purpose of

24 Pernando Andrade Pires de Lima and Jodo de Matos Antunes Varela, Codigo Civil Anotado (Annotated Civil
Code), Coimbra Editora, Volume II, 3% edition, 1986, p. 702-703.
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the contract: regarding concession, a concessionaire is granted the right
to manage a public service. The purpose of concession is the transfer or

disposal of public service management (an activity originally performed
by the administrative authority). Unlike concession, the service provision
contract does not change the responsibility for managing the service,
which should be borne by the administrative authority. The contractor
only collaborates with it to carry out the activity.”?

4.  In the Tender Specifications and the contracts, DSAT quoted Decree Law
no. 63/85/M of 6™ July several times as the basis for the conclusion of the

said contracts. However, this decree law serves as the legal framework

for the procurement of goods and services by the administrative
horities for their own in alm 11 , such as the purchase

of computers, furniture and drawings. These purchased goods and services

are not provided for the use of the third parties (this only happens on
very rare and exceptional occasions; even so, the public administrative
authorities first acquire such goods and services by themselves and then
transfer them to the third parties, who do not have any direct legal relation
with the suppliers of such goods and services).

5. Infact, there is legislation in relation to collective passenger road transport
services — see Decree Law no. 64/84/M of 30" June and Decree Law no.
50/88/M of 20" June.

The preamble to Decree Law no. 64/84/M of 30" June expressly states
that:

“Considering the provision of public services that is beneficial to the whole
territory can be contracted out to companies, it is essential, given the size
of the Territory, to clearly define the powers of the Governor (currently the
Chief Executive) on this matter.”?®

Articles 1 and 2 of the decree law are as follows:

25 Pedro Gongalves, A Concessdo de Servicos Piiblicos (The Concession of Public Services), Almedina Editora,
1999, p. 160 - 161.

26 The original text in Portuguese is: “Considerando que a prestacdo de servicos piiblicos com interesse para
todo o territorio pode ser objecto de concessdo a empresas, afigura-se indispensdvel, face a dimensdo do
Territorio, definir com clareza a competéncia do Governador nesta matéria,”.
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“Article 1

1. Granting the concessions of public services that is beneficial to the whole
Territory is within the competence of the Governor (currently the Chief
Executive??).

2. 'The services of public transport, water and electricity cover the whole
Territory and therefore the respective concessions shall be considered
those mentioned in Paragraph 1.

3. 'The ssituations referred in the preceding two paragraphs shall be assured
of the consultation and participation of municipalities concerned.

Article 2
The Governor (currently the Chief Executive) shall define the general

bases of the concessions of public services and regulate the concessions of
services mentioned in Paragraph 2 of the preceding Article.”

& ok ok
Moreover, Article 8 of Decree Law No. 50/88/M of 20" June (General

Bases of the Legal Framework for Transport in Macao) provides the
following:

“Article 8
(Operators of passenger transport services)

Passenger transport services provided by heavy vehicles may only be
operated by:

a) Concessionaires of public transport services®;

27 The original text in Portuguese is: “E da competéncia do Governador a concessdo de servicos piiblicos com
interesse para todo o Territorio.”

28 In the Official Gazette of the Macao Special Administrative Region, the term in Chinese is “0 O 0 0.
However, the correct wording should be “[J 0 O . In Portuguese, it is “Concessiondrios de transportes
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b) Travel agencies that organise excursions or tours;

c) Travel and tourism agencies that meet the requirements laid down in the
preceding subparagraph.”

Subparagraph b) of Article 2 of Law no. 3/90/M of 14" May (Foundation
of Regime of Public Works and Public Services Concession) provides the
following:

“Article 2
(Definition)

For the purpose of this law, there shall be conditions as follows:

a. Public works concession - the transfer of power of construction of
immovables and facilities intended for public use to a legal person,
who exploits them at its own risk through the exclusive operation right
conferred on it;

b.  Public service concession - the transfer of power of provision of
appropriate instruments that satisfy a public need experienced by
each individual to a legal person, who exploits them at its own risk
through the exclusive operation right conferred on it.”

From the above-mentioned legislation, it is not difficult to conclude
the following: DSAT failed to abide by the current legal provisions

on the regulation of public bus service. Since the law only prescribes
that private companies may only be authorised to operate public bus
service under ‘“‘public service concession”, it is an obvious violation
of law that “service provision contract” has been adopted. The wrong
application of law (i.e., violation of law) has led to various contradictions
and illegalities in the terms of relevant contracts.

The most adverse consequence is: Since DSAT entered agreements
with the three bus companies by following the ‘“service provision”
model rather than “concession system”, and that the above-mentioned
legislation regulates that public transport service shall only be operated
after concessions are granted, it means the three bus companies are

now under ‘“‘illegal operation”. They have neither been awarded the
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“concession” nor entered into any concession contract. It is obviously

a violation of law!

9. It is also hard to comprehend this: in the last few decades (until 14"

October 2010), the publc bus services were operated under the
concession system. So, how could DSAT change the public bus service

rovision model requir law from 15% r 2010 when thel

has remained unchanged? Does the administrative department have

the prerogative to break the law? Obvioulsy, it is a breach of legal
provisions.
% ko

II - Illegally defining tax exemption matters

1. The bus service contract entered between DSAT and Reolian will be used here
as an example in our analysis. According to Article 4 of the contract:

“Article 4 (Contractual documents)
1. This service is governed by the following contractual documents:
a) This Contract;
b) The tender specifications;
c) The tender programme; and
d) The tender proposal of the concessionaire and the additional clarifications.

2. In case of divergence between the above documents, the precedence of
documents depends on their order in the preceding paragraph.”

2. The content of Item 21 of the Tender Specifications on Collective Passenger
Road Trasnport Service stipulated by DSAT is as follows:

“21. Tax treatment
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21.1 The expenditure on motor vehicle tax and vehicle circulation tax
for the vehicles used for the provision of collective passenger road
transport service shall be borne by the Macao SAR. The concessionaire
may apply for reimbursement from DSAT by submitting the proof of tax

payment.

21.2 The vehicles mentioned in the preceding paragraph refer only to large
passenger buses which are used by the concessionaire for serving
the assigned bus routes and are approved in the annual plan for the
management of vehicles referred to in Paragraph 2.2 of the technical
clauses.

21.3 If the concessionaire intends to use, within five years from the date of
imposition of taxes, the vehicles with motor vehicle tax paid by the
Macao Special Administrative Region for purposes different from what
is provided for in Paragraph 21.2, or transfer them to the third parties
by any means, it shall obtain prior approval from DSAT and refund the
entire tax amount paid after the approval.

21.4 If the concessionaire intends to use, during the year of tax imposition, the
vehicles with motor vehicle tax paid by the Macao Special Administrative
Region for purposes different from what is provided for in Paragraph
21.2, or transfer them to the third parties by any means, it shall obtain
prior approval from DSAT and refund the amount proportionally which
corresponds to the number of full months remaining in that year when
the change of purpose or transfers to third parties takes place.

21.5 The successful tenderer shall be subject to other taxes not indicated in
Paragraph 21.1”

We may consider Item 21 of the above Tender Specifications as a component of
the contract. When we look at its content carefully, it is not difficult to find that
the Item is mainly about:

(1) Exemption from “motor vehicle tax” on vehicles operated by public bus
companies;

(2) Exemption from “vehicle circulation tax” on vehicles operated by public
bus companies.
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When it comes to the exemption from vehicle circulation tax, there seems
to be not much of a problem, as Subparagraph g) of Paragraph 1 of Article 4
of the Regulations of Vehicle Circulation Tax approved by Law no. 16/96/M of
12" August provides that:

“Article 4
(Exemptions)

1. Vehicles that are for the exclusive use by the following entities shall be
exempted from the vehicle circulation tax:

(o)

g) Concessionaires of collective transport, but limited to those who
operate collective passenger transport;

().

However, given the same reason - the three bus companies have not been granted

any concession, they cannot be considered “concessionaires of collective
transport” set out in the above article! In other words, they do not meet
conditions to be exempted from the respective tax!

4. Regarding the exemption from motor vehicle tax, it is governed by the

Regulations of the Motor Vehicle Tax (hereinafter referred to as the Regulations),
approved by Law no. 5/2002 of 17" June. According to Subparagraph 1) of
Paragraph 1 of Article 6 of the Regulations:

“Article 6
Actual exemptions®

1. The transfer of new motor vehicles for the following purposes may also be
exempted from tax set out in the Regulations:

1) Vehicles acquired by concessionaires of public transport for the
exclusive provision of collective passenger transport service, but

29 Here the Chinese is “0] 0 0 0 O O ” but the correct expression should be “0 0 O O O~ (“isengdes reais”).
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limited to those with not less than fifteen seats, excluding the driver’s
seat;

(..)”
Also, according to Article 9 of the Regulations:

“Article 9
Recognition of exemptions

1. The exemptions provided for in Subparagraphs 1), 2), 7) and 8) of

Paragraph 1 of Article 5 and Article 6 necessitate the application of the
interested party, which shall then be recognised by administrative act.

2. The recognition of exemptions is within the competence of the Director
of the Financial Services Bureau.”

Therefore, whether the motor vehicle tax may be exempted or not depends on
the following elements:

(1) Whether the interested parties (the representatives of the concessionaires
that provide the bus services) make an application or not;

(2) Whether the Director of the Financial Services Bureau approves the
application or not.

Obviously, the Director of DSAT does not have the power to intervene into
the above matter.

This is a clause on tax exemption, which can only be adjusted under certain
legal provisions, otherwise it will constitute a violation of Subparagraph 3 of
Atrticle 71 of the Basic Law of the Macao Special Administrative Region, and
Subparagraph 15 of Article 6 of Law no. 13/2009 of 27" July (Legal Regime on
Regulating Internal Normative Acts) that stipulates that:

“Article 6
Laws
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The following matters are subject to regulation by laws:

()

15) Budgets and taxation;

(.).”

Therefore, DSAT may ony act according to the provisions of the law and

cannot be involved in matters outside its jurisdiction, especially those

relating to tax matters.

I

Also, Article 13 of the Foundation of Regime of Public Works and Public
Services Concession of 3/90/M of 14" May stipulates:

“Article 13
(Taxation)

1. Concessionaires of public works and services are obliged to pay taxes,
levies, fees or charges.

2. When the natures of concessions are reasonably justified, the respective
contracts may exempt concessionaires from all taxes, fees or charges on

income generated from the operation or implemetation of the concession,
or from realising, signing or practicing the contracts.”

This article does not stipulate that concessionaires may be exempted from

paying taxes. It only allows the concessionaires to be exempted from some
taxes on income (profit) under the respective contracts. That does not mean that

the equipment used for the provision of service can be exempted from taxes.

What should be noted is that the previous public bus service concession contract
signed in the past expressly stipulates:
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“Article 14

(Taxation)

The Operator will benefit from exemption or reduction of taxes on the import of
public transport vehicles, and tow trucks, cars and mopeds or motorcycles used
for supervision and support of the service concession, as well as the respective
vehicle circulation tax and registration fee under the law®.”

So the article in the contract states clearly: “under the law”. Apparently, the
relevant content of the contracts stipulated by DSAT violates the law.

8.  Furthermore, the act of DSAT to have included the provisions on tax
exemption in the Tax Specifications instead of the Contract was strange.
Instead of being able to solve the existing problems relating to public
transportation service, it creates new problems. As a matter of fact, the
government was left in a situaion of “acting unlawfully”’, due to the fact

that the provisions on tax exemptions mentioned above violate the law.
%k ok ok

IIT — Reversion of the concession assetsl

1. Under Article 22 of Law no. 3/90/M of 14" May (Foundations of Regime
of Public Works and Public Services Concession), upon expiration or
termination of a concession contract, the assets shall be reverted to the
concessor/government. The Article states:

“Article 22
Reversion of concession assets

30 See p. 980 of the Official Gazette of the Macao Special Administrative Region (no. 42) of 15" October 2008.
The Portuguese version is as follows:
“Artigo décimo quarto (Regime fiscal)
A Operadora beneficiard de isengdo ou redugdo de impostos relativos a importagdo de veiculos de transporte
colectivo, de reboque, dos automoveis ligeiros e dos ciclomotores ou motociclos para fiscalizagcdo e apoio do
servico concessionado, bem como no que se refere ao imposto de circulacdo e taxa de matricula nos termos
dalei.”
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1. n the termination ntract ny means under Article 19, th
assets and rights involved shall be reverted to the grantor.

2. The reversion will be carried out under the relevant terms established in
the respective contract, which may indicate the compensation to be paid
for the concessionaire.

3. The concession assets shall be reverted to the concessor without any liens

1 »”

or encumbrances®'.

2. We would like to emphasise one point: This article is a compulsory provision,
while the way of reversion is subject to the agreement between the two parties
(see paragraph 2 of Article 22).

3. Since the DSAT adopted the method of “service provision contract”, which

does not indicate any terms about the reversion of the concession assets
in_case of expiry of contract. In the reply to the CCAC, the DSAT stated
that it will discuss with the relevant companies to solve the problem. This is

apparently an illegal way to handle the matter.

4. Inits reply to the CCAC’s query, the DSAT stated that:

“(...)

5. Since the reversion involves disposal of private property, it shall be directly
subject to the law. However, the laws in force do not confer the relevant
power of disposal upon the administrative authorities. Under the principle
of legality and in pursuit of public interest, the Collective Passenger Road
Transport Service Provision Contract only stipulates that in case the bus
company gives up or terminates all or part of the service, the concessor has
the power to ensure the operation of the service directly or indirectly through
a third party.” (See official letter no. 1305876/1845/DGT/2013 dated 8" July
2013 from DSAT)

Here we have a fundamental question: Is the ‘“reversion of concession assets”

31 The original Portuguese version of the paragraph: “3. Os bens afectos a concessdo devem ser entregues ao
concedente livres de quaisquer onus ou encargos.”
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n thel r the will of DSAT? Is it n r rictl mply with
the principle of legality?

Regarding the influence of termination of concession contract on management
of property used for public service, expert Pedro Goncalves says:

“As mentioned above, the movable and immovable assets used by the
concessionaire for the management of public service can be categorised into
three types, each of which is under a respective special regime - Concessor’s
assets, which are subject to reversion; concessionaire’s assets, which are subject
to a clause about transfer under the contract (assets to be transferred); and the
assets that need not to be transferred (the assets that belong to concessionaire).

(...)
a) Reversion of concessor’s assets
(...)

The reversion does not involve transfer of ownership. It only means to revert the
property to the owner.

(...). Therefore, the concessor’s ownership of the concession assets is the
necessary and sufficient condition of the reversion: it is necessary because if
the concessor is not the owner of the assets, it will be not necessary to revert
these assets but transfer them to the concessor. It is also sufficient because the
reversion does not need to be based on any contract terms.

(...)
b) Transfer of ownership of the assets to be transferred

The “clause of transfer” is a supplementary clause in the concession contract.
Unless stipulated clearly, transfer of assets will not take place because the
concessor does not have the power to request for the transfer. The concessor
cannot request the transfer for the reason of ensuring smooth running of the
service.

(...)
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Therefore, this is transfer of ownership which takes place due to termination

of contract. The result is that the concessionaire shall give the assets to the
owner and shall not retain these assets for the reason of existence of a relation

of liability.

(...)
¢) Property that belongs to the concessionaire
Termination of concession does not have any effect on the assets that belong to

the concessionaire (i.e. those not subject to the clause of transfer). Therefore,
these assets still belong to the concessionaire.

(...)

If the concessionaire does not intend to remain its ownership of these assets, it
may set up a priority of acquisition (of the assets) by means of convention.

On the other hand, the concessor may commence a procedure of expropriation
in pursuit of public interest, aiming at these assets under the law of
expropriation(...)”3?

As we can see, if both parties did not enter into any clause about reversion
of the assets involved in operation of bus service in the contract, it is
impossible to have a new negotiation when the contract terminates. In

other words, there is little chance to reach an agreement when the contract
expires. It is unreasonable and illegal to leave the problem unsettled until the
contract expires, as the government will be in a “passive position” instead of
“active position” as supposed. If the concessionaire fails to negotiate with the
government at that time, there will be no ground for the latter to dispose of these
assets. The handling method adopted by DSAT has violated the concept and
principle of public management as well as applicable laws.

According to the contract previously entered into between the two bus companies
(Transmac and TCM) and the government (see Official Gazette of the Macao
SAR No. 42, Series II, 15" October 2008, P. 9803-9828), Clause 21 states:

32 Pedro Gongalves, A Concessdo de Servigos Piiblicos, Almedina, 1999, p. 326 and 336.
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“Clause 21
Reversion

1. Once the operator gives up the service without any legitimate reason,
all the assets involved in the operation of the service will be put into
ownership of the Macao SAR gratuitously and immediately.

2. In the event referred to in the previous paragraph, the Macao SAR will
contract the service to a new operator, while the original operator will
lose the guarantee deposit, which will go to the Macao SAR.

3. In the event of termination of concession by any means that is not the
case referred to in Item 1 or Clause 18, the way of reversion of the assets
involved in the operation of service and the quantity of those to be
reverted will be determined by the mutual agreement between the Macao
SAR and the operator based on the former’s reasonable need of the assets
and the latter’s need for operation of bus service.

4. In the case referred to in the previous item, the Macao SAR shall pay
the operator reasonable compensation determined by mutual agreement
based on the value of the assets.”

Here we have the following questions:

(1) When the concession expired on 14" October 2010, how was the problem
concerning reversion of the assets of the two operators solved?

(2) Who was the final decision-maker?

(3) What was put on the inventory list?

(4) What was the basis for allowing the two companies to continue to use the
assets? Were the assets on loan? Has the government yet to take the assets
back? Weren’t there any measures to carry out the reversion? Or did the
DSAT again evade the problem?

Since so many illegalities have been discovered, the CCAC does not intend to
waste any time to explain the above questions.
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Obviously, according to Article 22 of Law no. 3/90/M of 14" May, upon expiry

of the concession, the assets involved in the operation of bus service will be
reverted to the government. Therefore, the terms established by the DSAT

have not only impeded public interest but also violated the law.
E i

| IV - lllegal adjustment of bus fare during contract performance

Another “interesting” issue is: If the concept adopted by DSAT was accepted
(Certainly, we do not accept it because it is illegal and results in “illegal
operation” by the three companies as they have never been given the “concession
right” ), Decree Law no. 63/85/M of 6" July should have been applied. In this
sense, it will be impossible to have the clause that allows adjustment of bus fare
during contract performance because the decree law does not allow it! On the
contrary, only Law no. 3/90/M of 14" May (Foundations of Regime of Public

Works and Public Services Concession) allows adjustment of bus fare during
concession contract performance (but DSAT did not apply this law).
Clause 7 of the “Public Bus Service Provision Contract” states:

“Clause 7 (Adjustment of unit prices of services)

1. Starting from 2012, the unit prices of the services may be adjusted based
on the following formula:

Pc = Po x (0.294xAc/Ao + 0.474xSc/So + 0.232xFc/Fo)
Description:

Pc — the unit price after adjustment;

Po — the unit price provided by the contract;

Ao — Composite Consumer Price Index of Macao SAR in 2010;

Ac — Composite Consumer Price Index of Macao SAR in the year of the
adjustment;
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So — Average salary of full-time staff in land transportation sector in 2010;

Sc — Average salary of full-time staff in land transportation sector in the year
of adjustment;

Fo — Average price of light diesel fuel for vehicle in 2010;

Fc — Average price of light diesel fuel for vehicle in the year of adjustment;

Ao, Ac, So, Sc, Fo and Fc are the data released by the Statistics and Census
Service, while Pc is rounded to one decimal place.

2. When the unit price after adjustment is less than or equal to the unit price

provided by the contract (i.e. Pc [1 Po), the unit price to be paid will be
equal to the latter.

3. Adjustment of unit price will be no more than once every year and the
request shall be raised by the intended party by 30" June.

4. Under any circumstances, the adjustment shall not be put into effect until
approval by the contracting authority is obtained.”

The “formula” of unit price adjustment and the clauses about the factors seem
very strange. If the government only “purchases” the service, it has the
right to decide whether to adjust the fare or not and need not to enter into
any “agreement” with the bus companies. Moreover, the government may
take into account the factors other than the abovementioned clause and
these fees are still to be received by the government.

The most important point is: Decree Law no. 63/85/M of 6" July does not
provide the possibility of such adjustment. As said before, our conclusion is:
This decree law is not applicable to public bus service but it has been adopted
by the DSAT. Moreover, when it is adopted, it is not possible to adjust the
bus fare during contract performance. This has reflected DSAT’s contradictory
method to solve the problem.

Moreover, in fact, the government has acquired the service instead of
operating it (according to the concept of DSAT). Therefore, it is not

necessary to list these factors, which are, to a large extent, only the




2013 Annual Report of the CCAC of Macao

matters about operation of the companies and figures that are unilaterally
presented by them. The final decision making power is still possessed by
the government.

Article 9 of Law no. 3/90/M of 14" May (Foundations of Regime of Public
Works and Public Services Concession) states:

“Article 9
Power of the concessor

The concessor has the power to regulate and inspect the operation of the
public works and services in order to ensure regularity and continuity of
the operation, and, in case of public service, to ensure users’ convenience

and safety.

The power referred to in the preceding paragraph will be exercised under
the terms in the concession contract, while the following matters shall be
priorities:

a.  the schemes of setting fare, tariff and contracts related to the operation;

b. management activities carried out by the concessionaire which are
subject to authorisation or approval by the concessor.

The concession contract may provide the ways of the concessor’s
participation in the capital or management of the concessionaire.”

Following analysis on the activities carried out by DSAT, we have realised

that: the DSAT has been acting against the theory and concept of public
management and the principle of legality, constituting maladministration
and serious impairment of public interest!

® ok ok

V - Disclaimer in violation of applicable law

Take the bus service provision contract between DSAT and Reolian Public
Transport Co., LTD as example, clause 17 states:
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“Clause 17
(Force-majeure and other events not attributable to the concessionaire)

1. The concessionaire is exempted from the penalties prescribed by Clause
14 in case of force-majeure or any other events proven not attributable
to it.

2. Force-majeure only refers to unforeseeable and irresistible natural
consequences or situations, whose occurrence does not depend on the will
or personal factors of the concessionaire, such as war, invasion, subversion,
terrorism, epidemic, nuclear radiation, fire, thunder, catastrophe, severe
flood, cyclone, typhoon, earthquake and other natural disasters that will
directly affect the service.

3. In case of failure to provide the service due to force-majeure or any
other events not attributable to the concessionaire, it shall, through
legally verified documents or any other proofs within five days following
knowledge of the occurrence, request the concessor to recognise the
relevant facts and verify the effect of the proofs in order to be exempted
from the responsibilities.”

This is a disclaimer under which the concessionaire may be exempted from
certain due liabilities in case of force-majeure or events not imputable to it.

DSAT considers that the concessionaire may be exempted from responsibilities

according to Article 55 of Decree Law no. 63/85/M of 6™ July (Process of
Acquisition of Goods and Services), which states:

“Article 55
Force-majeure
1. In case of failure and delay of performance of contract due to force-

majeure, if proven properly, the relevant liabilities of the concessionaire
will be ceased.
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2. Inthe event that should be considered as force-majeure, the concessionaire
shall prove it by document or other legally accepted proofs and request
the concessor to recognise the fact and verify the effect within five days
Jfollowing knowledge of the occurrence, in order to be exempted from the
relevant liabilities.”

However, as mentioned above, Decree Law no. 63/85/M of 6™ July is not
applicable to public transport service. The applicable one is L.aw no.

3/90/M of 14" May, which, however, does not allow such disclaimer.

Nevertheless, we have to emphasise one point: This does not mean that the
concessionaire shall not be exempted from certain liabilities, but the problem is
that disclaimer shall not exist in the contract because the concessor/ government
has the power to make decision according to the circumstances — exercise of
discretionary power. In other words, such case can only be dealt with according
to the situation and applicable provisions.

* ok ok

VI - Other problems concerning the bus service provision contract

In fact, after thorough analysis on the terms in the bus service provision contracts
entered into between DSAT and the three bus companies, we have found many
other problems. Here we point out some of them for our analysis.

According to the DSAT’s concept, the bus service is acquired from the three
companies by the government. Under such contract, both parties are on a par.
Here we come up with a ridiculous but possible hypothesis: the companies can
refuse to provide the service. Based on this concept, how can the government,
as the buyer of the service. supervise the service supplier? On the contrary,
if the government was the concessor, the case would be totally different.
The concessor, being placed in a superior position, enjoys authority and
decision-making power and may terminate the contract or modify the
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terms at any time* (in such case it may have to pay compensation to the
concessionaire). Therefore, the stipulation that public service provided by
private entity shall be under the scheme of concession is not a coincidental
decision made by the legislature.

Regarding the right to unilaterally modify contract terms enjoy by public
administrative bodies, an expert states:

“The power to modify concession contract

As one of the most remarkable powers or the most special situations, the power of
unilateral modification (of contract) is certainly applicable to contracts of public
service concession. In such case the function of the power is understood the best.

(...).

Item a) of Article 180 of the Code of Administrative Procedure (note: equal
to Article 176 of the Code of Administrative Procedure of Macao) provides
an extra-contractual power. Under the laws of Portugal, whether this is a
competence derived from the principles of administrative law or whether it
only exists in case where the possibility is allowed by the contract will not be
questioned. Nowadays, empowered by the Code of Administrative Procedure,
the public administrative body/concessor may unilaterally modify public
service concession contract*."

3. Clause 10 of the bus service provision contract between DSAT and Reolian
Public Transport Co., LTD states:

33 Article 167 of the Code of Administrative Procedure states:
“Article 167 (Powers of the Administration)
Unless otherwise provided by law or determined by the nature of the contract, the Administration may:
(a) Unilaterally modify the content of the provision of service given that it will accord with objective of
the contract and maintain financial equilibrium.
(b) Direct the way of the operation of the service;

(c) Unilaterally terminate the contract due to public interest backed by proper reason, notwithstanding
payment of reasonable compensation;

(d) Supervise the way of contract performance;

(e) Impose penalty for non-performance of the contract.”

34 Pedro Gongalves, A Concessdo de Servigos Piiblicos, Almedina, 1999, p. 255 and 256
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P

“Clause 10 (Obligations of the concessionaire)

As a single clause, the concessionaire shall also fulfil the following obligations:

(a)

(b)

(c)

(d)

(e)
()

(g)

(h)

To follow the principles of public interest and ensure normal operation of
collective passenger road transport service during the period of service
provision;

Adopt the best quality standard as possible at any time so that the collective
passenger road transport service will run regularly and efficiently and
provide maximum comfort and safety;

To notify the DSAT immediately when the provision or normal operation
of the service is predictably affected by the company’s own situation;

yr th t ible t. mplete all tasks and provide the servi

as prescribed in the objective of the contract and to fully comply with the
principles of professional ethics, justice, independence, dedication and

zeal’;

To have its staff complied with the relevant provisions and rules*;

To ensure the staff involved in the service will keep the relevant information
confidential;

To comply with the supervision conducted by the DSAT and cooperate
with it in relevant works;

To conduct all tests necessary for review of the conditions of the operation
of the service;

To comply with all applicable laws of the Macao Special Administrative
Region, especially Decree Law no. 63/85/M of 6" July, Decree Law no.
50/88/M of 20™ June, Law no. 3/2007 (Road Traffic Law), Road Traffic
Rules approved by Decree Law no. 17/93/M of 28" April and Decree

35 Emphasis added by the CCAC.

36 Ibid.
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Law no. 57/94/M of 28" November; to comply with relevant laws to
be promulgated in the future as well as the instructions and provisions
issued by public administrative authorities; and to be responsible for all
administrative procedures and fees necessary for provision of the service.”

If this is a service provision contract (as called by DSAT), what is the purpose

for requesting the company to fulfil the obligation to comply with the principles

of professional ethics, justice, independence, dedication and zeal? What makes
the ground for the DSAT to intervene into these matters?

Here is a simple example: When you go to a laundry, do you have the right to
request the laundry to hire local workers only to clean the clothes for you? Or
when you go to a tailor shop, do you have the right to request him/her to receive
the customers in a polite way?

These situations has reflected that the m: rs that sh

were not regulated by the contract, but those should not be subject to any
kind of intervention have been regulated thoroughly.

In the so-called “new model” adopted by DSAT, apart from many illegal
behaviours, the condition that all the bus fares are to be received by the
government and the fact that there is no stipulation of reversion of the property
used for operation of bus service to the government, we do not find anything
“new”, because:

(a) Why isn’t the government the one to decide the bus fare?
(b) Why isn’t the government responsible for supervising the bus service?
(c) ...etc.

On the contrary, we consider that such “new model” of bus service has

severely impaired public interest and caused improper spending of public
fund. This is one of the worst cases of law violation and public interest
impairment that has ever been discovered by the CCAC in the area of
ombudsmanship.
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Moreover, under Article 24%7 of Law no. 3/90/M of 14" May (Foundations
of Regime of Public Works and Public Services Concessions), such kind of
concession contract shall be published in the Official Gazette of the Macao

SAR, but the DSAT has never done it.
Here we would like to particularly reiterate the principle of legality stipulated
by Article 3 of the Code of Administrative Procedure, which states:
“Article 3
(Principle of Legality)
1. Public Administration bodies must act in accordance with the law and
legal principles, within the limits of those powers which may be attributed

to them and in conformity with the aims for which the same powers were
granted.

2. Administrative acts carried out under a state of extreme need, without
observing the rules set out in such Code, shall be valid, provided that their
results could not have been attained by any other means, but any parties
injured shall have the right to be compensated under the general rules of
the liability of the Administration.”

This is the general rule of public administrative activities, but the DSAT

cannot even comply with it. It is hard to imagine how it ensures legal
administration and pursue public interest.

® ok ok

37 Tt states:
“Article 24 (Publication)
The following acts shall be disclosed in the Official Gazette:

(a)
(b)
(c)
(d)

Decision to open or remit tendering;

Decision to declare void an open tendering or not to award the contract to any bidders;
Concession contract;

The decision involving any of the situations stipulated in Articles 17, 18, 20 and 21.”
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Part II1: Ways to solve the problems

1. Given the above, the DSAT had misapplied the law in the beginning, frankly
speaking, carried out a series of unlawful acts which have resulted in many
defects in the contract, thus causing a number of complicated problems which
have to be solved urgently.

2. It was the government, frankly speaking, the DSAT, that played the dominant
role in the establishment of the “service provision contract” and it was the DSAT
again that has made the mistakes in the whole process, namely the proposal
for open tendering, the preparation of tender documents, the evaluation of the
bidders and the conclusion of the contract. Therefore, according to the principle
of good faith, the party that has caused defects in the contract should not take
advantage of the defects® to put the other side at disadvantage. However, the

defects are in contradiction with public interest and even illegal. Therefore,
it is necessary for the government to take measures to remedy these illegal

situations.

3. We suggest the following ways to solve the problems:

(1) In pursuit of public interest and under the applicable terms in the
contract, one of the ways to solve the problems is to rescind the
contract (unilaterally), provided that the government has to reach an
agreement of compensation with the other side in accordance with the
contract. In fact, item 2 of clause 15 of the bus service provision contract
between DSAT and Reolian Public Transport Co., LTD (as an example)
states (as the company has filed bankruptcy, the case will be different):

38 Article 172 of the Code of Administrative Procedure states:
“Article 172 (Regime of invalidity of contracts)

1. When the administrative act that the conclusion of the administrative contract depends on is null or
voidable, the administrative contract is also null or voidable in accordance with this Code.

2. The stipulations of the Civil Code which are about lack or defects are applicable to any administrative
contract.

3. Notwithstanding paragraph 1, the followings are applicable to invalidity of administrative contracts:
(a) The regime of invalidity of contracts under this Code is applicable to the administrative

contacts whose objectives are possible to be those of administrative acts.
(b) The regime of invalidity of contracts under the Civil Code is applicable to the administrative
contracts whose objectives are possible to be those of private contracts.”
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()

3)

“2. The contracting authority reserves the right to terminate the contract at
any time in pursuit of public interest, with effect from the 30" days of
notification to the contractor. In this case, the contractor is entitled to
compensation equivalent to 10% of 1/84 of the total price for the contract
of the relevant section, multiplied by the number of the remaining
complete months of the same year after the termination.”

The second way is to transform the “service provision contract” into a
“concession contract” under the mechanism provided by Article 286 of
the Civil Code (Conversion of legal act)*® - to maintain appropriate
terms and add the missing ones that are deemed necessary to the new
contract according to the Foundations of Regime of Public Works and
Public Services Concessions, which will require new negotiation.

Clause 22 of the abovementioned bus service provision contract also
provides such possibility:

“Clause 22 (Modification of contract)

Single clause: Modification of the contract may be made in written form
based on mutual agreement if deemed necessary by both sides.”

The third way is to commence a new negotiation with the companies and

enter into new concession contracts in full compliance with applicable law
(the regime of concession shall be applied).

* ok ok

Part IV: Conclusion

Given the above, we have the following conclusion:

39 The content:
“Article 286 (Conversion of legal act)
A null or cancelled legal act that has the essentials of the substance and form of another legal act of different
type or with different contents can be converted to one of such type, only for the purpose pursued by the interest
parties, provided that they are willing to do it if they foresee the invalidity.”
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Regarding the operation of public bus service, the adoption of ‘‘service
provision contract” by DSAT has overtly violated the law and constituted
‘“illegal operation” by the three bus companies. Therefore, the DSAT shall
strictly comply with Decree Law no. 64/84/M of 30" June and Law no.
3/90/M of 14™ May to authorise operation of public bus service run by
private companies under the scheme of concession.

Many of the terms under the contracts between DSAT and the three companies

evade the provisions under Decree Law no. 64/84/M of 30" June and Law
no. 3/90/M of 14" May which should have been strictly followed. This is
completely unacceptable under the law.

DSAT has illegally put down the condition of the exemption of motor vehicle
tax for the bus companies in the terms set in the Tender Specifications for
public bus service, which overstepped the competence of the Director of
the Financial Services Bureau. Moreover, since this clause was not put in the
contract, it has also violated subparagraph 1) of paragraph 1 of Article 6
and Article 9 of Motor Vehicle Tax Regulation approved by Law no. 5/2002
of 17" June.

The bus service provision contract does not contain the terms that the property
used in the operation of bus services shall be reverted to the government upon
the termination of the contract, constituting violation of Article 22 of Law
no. 3/90/M of 14" May (Foundations of Regime of Public Works and Public

i ncession). This is another illegali

Only Law no. 3/90/M of 14" May (Foundations of Regime of Public Works and
Public Services Concession) allows adjustment of bus fare during contract
performance on condition that it is approved by the concessor. However, this
mechanism was also introduced to the bus service provision contract (based on
the concept and system adopted by DSAT). This is unlawful and demonstrates
the DSAT’s arbitrariness and confusing thought when dealing with the relevant
issues.

According to the legal basis and the concept that the DSAT has adopted, the
disclaimer that benefits the concessionaires was put into the “service provision

contract”. However, in fact, if the 1
concession contract” is established, disclaimer shall not exist. This has
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reflected its failure to adopt the applicable law, contradicting the principles
and rules of public administration.

7. Some clauses as mentioned in point 1 can only be established according to
Decree Law no. 64/84/M, which, however, was not applied by the DSAT.
As a result, many compulsory terms were not included in the contract,
constituting violation of law.

8. DSAT did not publish the full text of the contract in the Official Gazette of
the Macao SAR according to the applicable law. This is also unlawful.

& ok ok

The report shall be submitted to his Excellency the Chief Executive for

consideration of taking appropriate measures.
A certified copy of this report shall be sent to the complainant.

& ok ok

After being executed the present proceeding must be filed.

& ok ok

Commission Against Corruption, 12 December 2013

Commissioner Against Corruption
Fong Man Chong
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Case IV

Investigation Report on the Basis

for Termination of Fixed-Term Appointment of

Deputy Commissioner of the Fire Services Bureau

and the Relevant Complaints

Key points:

® The basis for terminating fixed-term appointment should be true,
objective and sufficient;

® When not serving leadership and resuming the original position,
corresponding rights of the position should be enjoyed and
obligations should be fulfilled according to law;

® The arrangement of duties should be legal and justifiable and satisfy
public interests;

® Disciplinary proceedings shall only be commenced with sufficient
grounds in accordance to laws;

® [t is significantly against the law to conduct performance appraisal
based on incidents occurred in the year that did not fall within the
assessment period;

® Almost ten management officials of the same bureau complained
about administrative problems and were dissatisfied being unfairly
treated, reflecting that it is necessary to pay attention to administrative
crisis of the bureau.

¥ ok ok
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PartI:

Part II:

Part I1I:

PartIV:

IL.

III.

Contents

Introduction

Investigation measures taken by the CCAC

Powers of the CCAC

Investigation results and analysis of concerned problems

The Commissioner of the CB blamed the complainant unreasonably for
not putting his best efforts in fire and security coordination for the 10"
anniversary of the SAR handover.

(1) About the complaint
(2) Related facts and statements
(3) Analysis

The complainant disagreed with the Commissioner that he had to bear
disciplinary and criminal liability for failing to report for duty to the
Commissioner after sick leave.

(1) About the complaint
(2) Related facts and statements
(3) Analysis

The Commissioner had not only ordered some supervisory staff of the
CB not to befriend the complainant, he even suggested them directly and
impliedly that they should avoid any personal or work-related contact
with him. Meanwhile, the complainant specified that the Commissioner
defamed him in front of other supervisory staff.

(1) About the complaint
(2) Related facts and statements
(3) Analysis
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IV. The Commissioner used his power to make the complainant not able to
enjoy his planned annual leave in December 2010.

(1) About the complaint
(2) Related facts and statements
(3) Analysis

V. The Commissioner of the CB called a meeting of the supervisory staff to
blame the complainant for carrying forward his annual leave from 2010.

(1) About the complaint
(2) Related facts and statements
(3) Analysis

VI. The complainant considered that it was necessary for the Commissioner
of the CB to approve his 2011 annual leave plan and publish it on the
functional order pursuant to law, but the Commissioner failed to do so.

(1) About the complaint
(2) Related facts and statements
(3) Analysis

VII. Upon dispatching to the Central Fire Station, the complainant had no
access to any work-related information.

(1) About the complaint
(2) Related facts and statements
(3) Analysis

VIIL In his order, the Commissioner of the CB ordered that the complainant
carry out a study of the work of the CB and submit a report on it, requiring
that confidentiality be maintained and no assistance be sought from others.

(1) About the complaint
(2) Related facts and statements
(3) Analysis
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IX.

XI.

XII.

The Commissioner violated the law by ordering the complainant to follow
the normal and fixed working hours.

(1) About the complaint
(2) Related facts and statements
(3) Analysis

The Commissioner purposely picked on the complainant and ordered the
guard at the Central Fire Station to record the time-in and time-out of the
complainant.

(1) About the complaint
(2) Related facts and statements
(3) Analysis

The long-term reservation of the video recording that contains the record
of entry and exit of the complainant by the Commissioner targeting merely
the complainant.

(1) About the complaint
(2) Related facts and statements
(3) Analysis

The complainant felt offended illicitly due to his registration record was
subject to the approval of the Commander of the Central Fire Station, a
position hierarchically inferior to his.

(1) About the complaint
(2) Related facts and statements
(3) Analysis

XIII. Before being substituted by the complainant, the Commissioner would

always convene meetings with the staff to request them not to report their
work to the complainant during the period of substitution.

(1) About the complaint
(2) Related facts and statements
(3) Analysis
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XIV. The Commissioner demanded the staff of the CB to prepare reports of
“denigration” against the complainant, so that he could give a lower grade
to the complainant in the appraisal.

(1) About the complaint
(2) Related facts and statements
(3) Analysis

XV. The claim of the Commissioner that the complainant has violated the
Administrative Regulation no. 14/2002 of 12" August and the Order of
the Secretary for Security no. 38/SS/2002 has no legal basis.

(1) About the complaint
(2) Related facts and statements
(3) Analysis

XVI. The Commissioner claimed that the complainant has violated the
stipulations of the EMFSM without going through any disciplinary
proceedings.

(1) About the complaint
(2) Related facts and statements
(3) Analysis

XVII The complainant was assigned to the job of compiling the Administrative
Guide of the Fire Services Bureau, but was given no administrative support
despite of having made a written request.

(1) About the complaint
(2) Related facts and statements
(3) Analysis
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XVIII. The complainant thinks that the workplace allocated by the Chief of

Resource Management Department is not suitable to be a workplace and
the latter requested him to sign a verification form for room reception. The
complainant considers that this is unprecedented and groundless in a legal
sense.

(1) About the complaint
(2) Related facts and statements
(3) Analysis

XIX. The complainant considered that he was treated unfairly regarding

XX.

attendance record.

(1) About the complaint
(2) Related facts and statements
(3) Analysis

The complainant believes the Chief of the Resource Management
Department to have picked on him by saying he failed to report for duty
after sick leave.

(1) About the complaint
(2) Related facts and statements
(3) Analysis

XXI. The complainant claimed that the Chief of the Resource Management

Department did not allow him to drive his own car or use the vehicle of
CB to report for duty at the Headquarters.

(1) About the complaint
(2) Related facts and statements
(3) Analysis
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XXII. The complainant claimed that the Chief of the Resource Management
Department accused him of giving work orders to personnel of another
department without authorisation.

(1) About the complaint
(2) Related facts and statements
(3) Analysis

XXIII. The Secretary for Security’s rejection of the appeal of the complainant.
(1) About the complaint

(2) Related facts and statements
(3) Analysis
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Investigation Report on the Basis for Termination of
Fixed-Term Appointment of Deputy Commissioner of

the Fire Services Bureau and the Relevant Complaints«

Part I: Introduction

The complainant went to the Commission Against Corruption (hereinafter
referred to as CCAC) to lodge a complaint on 4™ November 2011 with contents as
below:

1. Appointed by the Secretary for Security as the Deputy Commissioner of the
Fire Services Bureau (hereinafter designated as CB) on 2" August 2006, the
complainant was reappointed for another two-year term on 1% August 2008 and
10" May 2010 respectively.

2. On 23" August 2011, the Secretary for Security issued an order to terminate
the fixed-term appointment of the complainant being the Deputy Commissioner
due to demand of work starting from 1* September 2011 (See P. 135), accorded
with Sub-paragraph (1) of Paragraph 1 of Article 16 of Law no. 15/2009 of 3™
August, Fundamental Provisions of Statute of Leadership and Management,
Article 15 of Administrative Regulation no. 26/2009 of 10" August, Provisions
Supplementary to Statute of Leadership and Management, and Sub-paragraph
a) of Paragraph 3 of Article 107 of the current Statute of Militarised Personnel
of the Public Security Forces of Macao (hereinafter referred to as EMFSM).

3. Th mplainant file nsiderable number of complaints to th A
Such complaints include the Commissioner of the CB ‘“picked on” and

“defamed” the complainant when he served as the Deputy Commissioner.
Moreover, upon termination of his fixed-term appointment as Deputy
Commissioner, he was treated unfairly when serving in the Resource

Management Department.

40" A considerable number of statements given by witnesses are citied in this analysis report. Under the principles
of confidentiality and moderation, the witnesses are identified by English alphabets.
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The complainant went to the CCAC on 4™ January 2012 to provide supplementary
information regarding the complaint.

The complainant provided the CCAC with supplementary information again on
16™ March 2012.

* ok ok

Part II: Investigation measures taken by the CCAC

1.

The CCAC sent a letter to the Office of the Secretary for Security on 29
November 2011 to request for documents related to the above case including

the information of the complainant being terminated of the appointment (See P.
229).

On the same day (29" November 2011), the CCAC sent a letter to the CB to
request for documents including copies of Internal Regulations of the Fire
Services Bureau and Attendance Guidance and asked the then Chief of Resource
Management Department to give a statement in the CCAC (See P. 230 and P.
231).

The Office of the Secretary for Security sent relevant documents to the CCAC,
constituting Annex 1 to Annex 5 of this case file.

The CB sent relevant documents (See P. 241) to the CCAC on 9" December
2011, constituting Annex 6 to Annex 10 of this case file.

Many incumbent CB staff and those who had left their positions were invited to
the CCAC to give a statement (See P. 400, P. 401, P. 402 and P. 420).

On 5™ January 2012, the CCAC requested the CB to provide the attendance
records of leadership and management from January 2010 to December 2011
(See P. 399).

On 11" January 2012, the CB provided the CCAC with the attendance records
of leadership and management from January 2010 to December 2011 with a
total of 11 volumes (See P. 421), constituting Annex 11 to Annex 21 of this case
file.
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8. During 9" January 2012 to 13" January 2012, the CCAC heard the statement of
many incumbent CB staff and those who had left office.

9.  On 13" January 2012, the complainant provided the CCAC with the photos of
his workplace (See P. 506 to P. 515).

10. The CCAC personnel sent a letter to the CB to request for documents for
handling the complaint to the then Chief of Resource Management Department
lodged by the complainant (See P.503).

11. On 16" and 17" January 2012, three incumbent CB staff and those who had left
service were invited again to give a statement in the CCAC (See P. 504 and P.
516).

12. On 17" January, the CB provided the CCAC with documents (P. 517) regarding
the complaint against the Chief of Resource Management Department lodged
by the complainant, constituting Annex 22 of this case file.

13. On 19" and 20" January 2012, the CCAC heard the statement of three incumbent
CB staff and those who had left service.

14. On 13" March 2012, the CCAC heard the statement of the Commissioner of the
CB.

15. On 20™ March, the CCAC heard the supplementary statement of the then Chief
of Resource Management Department.

% ok sk

Part III: Powers of the CCAC

1. Sub-paragraph (5) of Paragraph 1 of Article 3 of the Organic Law of the
Commission Against Corruption of the Macao SAR, approved by Law no.
10/2000 of 14™ August and amended by Law no. 4/2012 of 26™ March,
stipulates that: “I. The Commission Against Corruption aims, within its
scope of activity, at:... (5) Performing ombudsman activities by promoting the
protection of the rights, freedoms, safeguards and legitimate interests of the
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individuals, and ensuring the legality in the exercise of public authority, as
well as justice and efficiency in the public administration, through the means
referred to under the following Article and other informal means.”

2. Article 4 of the current Organic Law of the Commission Against Corruption
of the Macao SAR, also stipulates that: ‘“The Commission Against
Corruption is entitled to: ... (4) Conduct or request to conduct inquiries,
comprehensive investigations, investigation measures or any other measures
aimed at examining the legality of administrative acts and proceedings
with regard to relations between public entities and individuals; ... (6)
Upon completion of investigation, report any findings of illegal acts to the
authorities with disciplinary powers; ... (12) Address recommendations
directly to the concerned authorities for the purpose of rectifying illegal or
unfair administrative acts or procedures, or of performing due acts;”.

3. Therefore, the CCAC is obliged to investigate into the complaints lodged by
the complainant, including the investigation over the acts and proceedings of
the authority, leadership and management regarding their compliance with the
EMFSM, Fundamental Provisions of Statute of Leadership and Management,
Provisions Supplementary to Statute of Leadership and Management, and
principles*' under the Code of Administrative Procedure approved by Decree
Law no. 52/99/M of 11" October etc.

* ok ok

Part I'V: Investigation results and analysis of concerned problems
Below is a glimpse of the problems:

I. Th mmissioner of the CB blam h mplainant unr nably for

not putting his best efforts in fire and security coordination for the 10th
anniversary of the SAR handover.

41 Article 2 of the Code of Administrative Procedure provides that: “I1. The provisions of this Code apply to all
bodies of the government that, in the performance of administrative activity of public management, establish
relations with individuals... 4. The general principles governing administrative activities prescribed in the
Code are applicable to all activities carried out by the administrative authority, even if they are merely
technical or managed by private entities.”



2013 Annual Report of the CCAC of Macao

II. Th mplainant disagr ith th mmissioner that he h r

disciplinary and criminal liability for failing to report for duty to the
Commissioner after sick leave.

III. The Commissioner had not only ordered some supervisory staff of the
CB not to befriend the complainant, he even suggested them directly and
impliedly that they should avoid any personal or work-related contact
with him. Meanwhile, the complainant specified that the Commissioner
defamed him in front of other supervisory staff.

IV. The Commissioner used his power to make the complainant not able to
enjoy his planned annual leave in December 2010.

V. The Commissioner of the CB called a meeting of the supervisory staff to
blame the complainant for carrying forward his annual leave from 2010.

VI. The complainant considered that it was necessary for the Commissioner
of the CB to approve his 2011 annual leave plan and publish it on the

functional order pursuan 1 h mmissioner fail

VII. on dispatching to the Central Fire Station, the complainant had no

access to any work-related information.

VIIL.In his order, the Commissioner of the CB ordered that the complainant
Ir f th rk of the CB an mit a report on it, requirin

that confidentiality be maintained and no assistance be sought from others.

mmissioner viol he 1 rdering th mplainan
the normal and fixed working hours.

X. Th mmissioner pur ly pick n th mplainant an

guard at the Central Fire Station to record the time-in and time-out of the
complainant.

XI. The long-term reservation of the video recording that contains the record
of entry and exit of the complainant by the Commissioner targeting merely
the complainant.
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XII. The complainant felt offended illicitly due to his registration record was
subject to the approval of the Commander of the Central Fire Station, a
position hierarchically inferior to his.

XIII.Before being substituted by the complainant, the Commissioner would

always convene meetings with the staff to request them not to report their
rk h mplainan ring th ri f itution

XIV.The Commissioner demanded the staff of the CB to prepare reports of

“denigration” against the complainant, so that he could give a lower grade
to the complainant in the appraisal.

XV. The claim of th mmissioner th h mplainant h iol h

Administrative Regulation no. 14/2002 of 12" August and the Order of the
Secretary for Security no. 38/SS/2002 has no legal basis.

XVI.The Commissioner claimed that the complainant has violated the
stipulations of the EMFSM without going through any disciplinar

r in

XVII. The complainant was assigned to the job of compiling the Administrative
ui the Fir rvices Bureau iven n ministrati I

despite of having made a written request.

XVIIL.Th mplainant thinks that th rkpl 11 he Chief
Resource Management Department is not suitable to be a workplace and
the latter requested him to sign a verification form for room reception. The
complainant considers that this is unprecedented and groundless in a legal

sense.
XIX.The complainant considered that he was treated unfairly regarding

attendance record.

XX. The complainant believes the Chief of the Resource Management

Department to have picked on him by saying he failed to report for duty
after sick leave.
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mplainant claim h h hief of the R

Department did not allow him to drive his own car or use the vehicle of CB
to report for duty at the Headquarters.

XXII.The complainant claimed that the Chief of the Resource Management
Department accused him of giving work orders to personnel of another
department without authorisation.

XXIII. The Secretary for Security’s rejection of the appeal of the complainant.

L

L S

The Commissioner of the CB blamed the complainant unreasonably for
not putting his best efforts in fire and security coordination for the 10%

rsary of the SAR han I

(1) About the complaint

1.

The Commissioner of the CB stated in Report no. 20/GAC/2011 dated 6"
May 2011 (Leadership Performance Appraisal Report) that the complainant
did not fulfill his responsibilities in the fire and security coordination for
the celebration of the 10™ anniversary of the SAR handover. The content
of Operation Directive no. 13/CB/2009 (Commemorative Day of the 10"
Anniversary of the Macao SAR Handover) submitted by the complainant
on 30™ October 2009, in particular, showed that the security coordination
was imperfect, simple and inexecutable (See overleaf of P. 15 and P. 20).

The complainant pointed out that the aforementioned claim was untrue (See
overleaf of P. 2), stating that he was responsible to handle the said event.
Another fire officer F who also bore the duties of security coordination
said that Operation Directive no. 13/CB/2009 was not a proposal. He
explained that the format of the Directive had been used for many years
and such format and content were adopted for all the security work after
handover (including the security work for the visit of Chinese leaders to
Macao in the past).
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(2) Related facts and statements

The fire and security coordination for the celebration of the 10™ anniversary

event was mainly conducted in late 2009 (from October to December in
particular).

The Commissioner of the CB gave a comment over the performance of
the complainant for the period of 18" August 2009 to 17" April 2010 in
his Leadership Performance Appraisal Report on 20™ April 2010. It was
stated that (See P. 3 and overleaf of Annex 5):

“Duty description: For the period of 18" August 2009 — 5" March 2010:

1. Coordinate and handle operational work;
For the period of 6™ March 2010 — 17" April 2010:

1. Act on behalf of the Commissioner in the event of absence or
inability to perform duties of the Commissioner;

2. Act on the Chairman of the Disciplinary Board of the CB;

3. Assist in the Commissioner to handle work in the fields of
administration, resources, logistics, training and museum.

Comment:  His work was satifactory; so I suggest reappointment.”

The Commissioner of the CB put down in the complainant’s Leadership
Performance Appraisal Report (Report no. 20/GAC/2011) regarding the
period of 18" August 2010 to 17" April 2011 that he failed to put his best
efforts to coordinate the fire and security work for the 10" anniversary
handover celebration event in 2009 (See P. 15 and overleaf).

The Office of the Secretary for Security furnished the CCAC with the
action plan and relevant appendices of the handover celebration event
(Such information, which originates from the CB, should be the entire
original documents about the fire and security coordination for the
handover celebration event archived in the CB) (See Annex 5). Besides the
action plan of the celebration event, relevant documents such as operation
directive, behavioural guidelines, official letters were also attached (See
the attached table for details).



2013 Annual Report of the CCAC of Macao

5. According to the above information, apart from Operation Directive no.
13/CB/2009, the complainant also compiled other operation directives
or work guidelines. Except for Operation Directive no. 13/CB/2009, no
other operation directive or work guideline were considered “too simple”
or “infeasible”.

6.  Another Deputy Divisonal Officer of 1* class, R, compiled a document of
“Problems over the fire and security coordination for the 10™ anniversary
of the SAR handover” on 20™ January 2010 according to the instruction

of the Commissioner, where various problems over the fire and security
coordination about the celebration event along with the notes to concern
in the future were pointed out (See P. 5 of Annex 5). Nevertheless, who

should be responsible for the relevant problems was not made clear in the
document.

7. The CCAC heard some incumbent CB staff along with those who had
left office being responsible for the said security coordination for their
comments over the complainant on the fire and security coordination of
the event, as below:

Name Statement

A considered the complainant responsible, earnest and had spared no
efforts in the fire and security coordination for the 10™ anniversary
handover event (See overleaf of P. 404).

A stated that the fire and security coordination for the handover event
was more or less the same every year, the CB would yet review the
A inadequancy of the coordination work for future improvement. He/she
added that the work was performed as usual without much difference
for the 10™ anniversary handover event. According to A, in light of the
fact that the staff of his/her department, the Technical Department, had
to always work overtime on the security coordination for the event,
they had performed so well that they were all very satisfied (See P.
405).
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Two to three weeks prior to the celebration ceremony, concerned staff
had to work overtime until 20:00, 21:00 or even 22:00 every night
while the complainant also stayed with them. (The superior attached
great importance to the event and requested every detail to be perfect,
hence it consumed a lot of time.) B explained that there was actually
no need for the complainant to stay. (Besides, B heard that it should be
the then Deputy Chief Fire Officer F who initially took charge of the
coordination work. Without knowing the reasons behind, the work was
later passed to the complainant). Given the fact that the complainant
listened to the comment of his subordinates and took initiative to make
amendment, B believed that the complainant did put his best efforts in
the coordination work (See overleaf of P. 449).

The fire and security coordination for the handover celebration
event was so excellent that the Chief Executive or the Secretary
for Security had praised for the contribution and achievement of
concerned authorities including the CB through an order. Not only did
the Commissioner convened a meeting to pass on the complimentary
message to and praise relevant staff, he even awarded certificates of
appreciation to some fire officers including (C him/herself). However,
C was not sure if the complainant was awarded.

The complainant did put his best efforts in the coordination work. As
a matter of fact, all concerned staff spared no efforts to work overtime
until 22:00, with some even till 23:00 and 24:00 numerously (See
overleaf of P. 476).
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The complainant was as responsible as usual. According to D, the
complainant had, at least twice, accompanied D and other fire officers
to work until midnight. Besides, D remembered that there was once
Fire Offier F being ordered by the Commissioner to complete a task
within a very short period of time and hence facing great difficulties,
the complainant worked until midnight to give him assistance (See P.
481).

The Commissioner told D many times that the complainant had two
wrongdoings, ...another one was the complainant “disregarding” the
security of the handover event and the safety of the Chinese leaders.
The Commissioner said that the complainant designed a two-paged
plan “carelessly” and made a site inspection hastily when handling
the said event. In a response to the Commissioner, D explained that
the complainant was responsible, but the Commissioner said that the
reason behind was the complainant being urged by him. According to
D, not only did the Secretary for Security commend the work of the
concerned authorities on the event (including the Public Security Police
Force etc.), the Commissioner also praised the effort of all relevant fire
officers in writing internally. D added that as for the two-paged plan, the
Commissioner stressed to all fire officers that he developed a detailed
plan for the handover event ten years ago and hence the relevant
plan of the said event should be designed accordingly. However, the
handover plan made ten years ago was designed by the Commissioner
and another Fire Officer S such that only two of them had seen the
plan. Over the past ten years, there was no fire officer having seen the
concerned plan. Moreover, the CB had accumulated much experience
in fire and security coordination after handling a considerable number
of large-scale activities or events over the past ten years (e.g. the
handover celebration event and the Labour Day event each year) and
there was hardly any noticeable discrepency in the coordination of
the said event, D believed the action plan and the deployment of the
mentioned event would not cause problems. Nevertheless, one day the
Commissioner asked D to request S to search for the handover plan
made ten years ago. S, whom the Commissioner was unpleasant with,
had moved his office from the Auxiliary Office of the Command to a
new one. S told D that such plan was not in his/her new office, adding
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that he/she would have sent it back to the Commissioner if S had it;
thus urging D to look for the plan in the Commissioner’s office. At last,
the Commissioner ordered the fire officers to conduct a comprehensive
search for the plan. It was finally found in a cabinet in front of the door
of the previous office of S. D thought that the Commissioner would
blame S, but the Commissioner just “grumbled over it” in the office
(See overleaf of P. 481).

The leadership (including the complainant) had the duties of...giving
commands. The complainant, who coordinated the fire and security
work for the 5™ anniversary handover event, had richer experience than
the other fire officers and hence took initiative to hold meetings and
work with F and D for consecutive nights until midnight despite the
fact that the complainant was not the coordinator of the said event. As
the concerned event involved Chinese leaders whose whereabouts be
confidential and safety be “guaranteed”, various fire and security plans
had to be compiled. Meanwhile, only the Commissioner grasped the
itinerary of the Chinese leaders, the concerned coordination staff had
to design flexible plans in a very short period of time. The complainant,
regardless of his rank, set a good example to lead and command the
staff at the site. Therefore, E believed that the complainat was very
responsible and spared no efforts in giving command of the fire and
security coordination for the said event (See P. 486 and overleaf).
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The complainant took charge of the overall coordination of the fire and
security work for the 10™ anniversary handover event; the Operation
and Security Task Force notified him of the progress of work and he
would then reported it to the Commissioner. As for the complainant’s
coordination work of the said event, F...thought that it was normal,
but remembered that there was once the complainant submitting the
aforementioned plan to the Commissioner for the purpose of attending
a meeting in the Office of the Chief Executive, the Commissioner
thought that it failed to meet his requirement and thereby ordered him
to redo it. The complainant, who worked with F and another female
workmate overtime for consecutive nights on the plan, submitted it to
the Commissioner again, but the Commissioner still thought that it did
not meet his requirement. F said that the so-called “requirement” was
initially not clear and the complainant had previously asked him/her to
search for the document made ten years ago in the Operation Department
so that concerned specification could be followed. However, it was
inavailable and only the document for the 5" anniversary handover
celebration event could be found. The complainant then instructed F,
who reported the above situation to him, to redo the plan by following
the specification of the document of the 5" anniversary handover
celebration event despite the fact that the Commissioner required the
one made ten years ago. The Commissioner immediately asked other
officials (i.e. Deputy Chief Fire Officers and fire officers of higher
rank) to intervene into the concerned task force after the “requirements
were not met” twice. As for whether the complainant had spared no
effort in handling the fire and security coordination of the said event,
F said that he/she worked together with the complainant who always
asked F about the updated information, F thought that the complainant
handled the work responsibly (See P. 495 and overleaf).

When inquired about by the CCAC staff why the Commissioner did
not put down in the complainant’s Leadership Performance Appraisal
Report on 20" April 2010 that he failed to put his best efforts in the fire
and security coordination of the said event, the Commissioner explained,

“...The complainant had excellent performance in the past and was a
potential successor of the Commissioner. I hoped that his future wouldn'’t

be ruined by this incident and therefore I still suggested the Secretary to
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10.

3

reappoint the complainant.” Afterwards, the Commissioner stressed that
he had reported to the Secretary about not notifying the said event in the
Report no. 20/GAC/2011.” (See overleaf of P. 684)

When asked by the CCAC staff if the Commissioner’s act of not reporting
the complainant’s irresponsibility in handling the said event in his
Leadership Performance Appraisal Report on 20™ April 2010 accorded
with the existing legal stipulations of leadership and management and the
Order of the Secretary for Security, the Commissioner replied, “There was
no consideration in this aspect at that time.” (See overleaf of P. 684)

Moreover, failing to report to the superior about problems in work capacity
seems concealing the truth, which is unfavourable for the superior, the
relevant authority and the concerned party, let alone training an appropriate
successor.

Analysis

In fact, for the purpose of analysing whether this complaint is valid, two
re problems h nal jectively:

1) Whether the blame on the complainant by the Commissioner of
the CB that he failed to put his best efforts in the fire and security

coordination for the 10" anniversary handover celebration event
in 2009 as stated in the complainant’s Ieadership Performance

Appraisal Report for the period of 18" August 2010 to 17 April
2011 (Report no. 20/GAC/2011) is legal and justifiable;

2) Whether the Commissioner of the CB has sufficient evidence for
his blame.

As for problem 1), let us first review the stipulations about the appraisal
and reappointment of leadership along with the Order of the Secretary for

Security previously issued to his subordinated authorities.

Article 14 of Fundamental Provisions of Statute of Leadership and
Management provides that:

“1. Leadership is subject to performance evaluation every year.



2013 Annual Report of the CCAC of Macao

2. For the effect of the above paragraph, all government Secretaries
shall submit to the Chief Executive the Leadership Performance
Appraisal Reports of their subordinates or of the departments subject
to their supervision and entities 90 days prior to the completion of
every one year’s work duration.

3. The above reports shall contain all information important to evaluate
the performance of the relevant appraisees, particularly in their
capacities to lead their departments, execute the instructions of their
superiors and implement the established objectives.”

For the purpose of implementing the above stipulations, the Secretary
for Security issued Order no. 42/SS/2009 on 11" September 2009 to
his subordinated authorities, requesting leadership equivalent to rank of
director to submit to the Secretary analysis reports over the performance of
their Deputies within 20 days upon completion of eight months’ work from
the day of regular appointment of the Deputies. The reports shall strictly
follow Paragraph 3 of Article 14 of Fundamental Provisions of Statute
of Leadership and Management to contain all information important
to evaluate the performance of the relevant appraisees, particularly in
their capacities to lead their departments, execute the instructions of

their superiors and implement the established objectives. (See P. § to P.
10 of Annex 2).

On the other hand, Article 8 of Provisions Supplementary to Statute of
Leadership and Management stipulates that:

“l. Regular appointment shall be ineffective upon termination, except for
explicit intention of reappointment with the consent of the interest
party 60 days prior to the expiration of the regular appointment.

3. For the effect of Paragraph 1, department leadership shall notify
the Secretary possessing supervisory power about the termination of
his/her regular appointment along with that of his/her responsible
personnel not less than 90 days prior to the termination.

4. Inthe reports, department leadership shall put down the opinions and
Jjustifications about the regular appointment of his/her responsible
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personnel, along with specificiations over their capacities in
performing their duties, executing the instructions of their superiors
and implementing the established objectives. For supervisory staff,
their performance ratings shall also be indicated.

5. Regular appointment of supervisory staff with a rating of
“satisfactory” in their performance evaluation shall only be made by
the Chief Executive through issuing an order. The competence shall
not be delegated.”

Given the above, the Commissioner of the CB is subject to evaluate
the work performance and quality of the complainant within time and

in an honest manner in accordance with the aforementioned law and

the Order of the Secretary for Security.

In this case, firstly, the time of the Commissioner placing the blame on
the complainant is in dispute.

It is objectively significant that the Commissioner, who placed his
blame on the complainant for not putting his best efforts in the fire and
security coordination for the said event in late 2009 in the complainant’s
Leadership Performance Appraisal Report (Report no. 20/GAC/2011) for
the period of 18™ August 2010 to 17" April 2011, is indeed evaluating an
incident not relevan he evaluating peri h not onl

against the above stipulations and the Order of Secretary for Security,
but is also unjustifiable and unfair to the complainant.

As mentioned previously, the Commissioner of the CB gave comments
in the complainant’s Leadership Performance Appraisal Report for
the period of 18" August 2009 to 17" April 2010 on 20" April 2010.
Whether it be political or administrative point of view, the fire and
security coordination for the said event is of great importance such
that the Commissioner of the CB has to fully reflect the complainant’s
performance on his coordination work for the said event in his

performance appraisal for the period of 18" August 2009 to 17™
April 2010 in accordance with the Fundamental Provisions of Statute

of Leadership and Management, Provisions Supplementary to Statute of
Leadership and Management and the Order of Secretary for Security no.
42/SS/2009.
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However, th mmissioner fail indi in th mplainant’

Leadership Performance Appraisal Report on 20" April 2010 that he was
irresponsible or his work was unsatisfactory in the fire and security
coordination for the said event. On the contrary, the Commissioner of
the CB specified that his work was satisfactory.

Under the above circumstances, the Commissioner of the CB, however,
indicated in the complainant’s Leadership Performance Appraisal Report
on 6™ May 2011 and the Report no. 20/GAC/2011 that the complainant
was irresponsible and his performance in the fire and security coordination
for the said event was unsatisfactory. Such act is clearly contradictory
and unreasonable.

It is worth stressing that the Commissioner of the CB has the duty to make
an opportune and accurate report to the Secretary over the complainant’s
performance in accordance with Article 14 of Fundamental Provisions of
Statute of Leadership and Management, Order of Secretary for Security
no. 42/SS/99, Article 8 and Paragraph 3) of Article 16 (Leadership
and management are obliged to notify the government all important
issues of their departments appropriately and faithfully) of Provisions
Supplementary to Statute of Leadership and Management.

Assuming that th mmissioner h tr luation r th

complainant’s performance in the fire and security coordination for
the said event in his I.eadership Performance Appraisal Report (Report
no. 20/GAC/2011) on 6" May 2011, such problems should rather be
reflected in his performance appraisal on 20" April 2010. Otherwise,
the act of the Commissioner is against the Fundamental Provisions
of Statute of Leadership and Management, Provisions Supplementary

to Statute of Leadership and Management and the stipulations and

obligations as required in the Order of Secretary for Security no. 42/
2009. jectively, there is an alleged violation of disciplines.

As a matter of fact, the Commissioner’s claim that “...The complainant

had excellent performance in the past and was a potential successor
of the Commissioner. I hoped that his future wouldn’t be ruined by this

incident and therefore I still suggested the Secretary to reappoint the
complainant.” is hardly a justified explanation over the aforementioned
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15.

16.

17.

18.

19.

act. Firstly, the fire and security coordination for the said event is of
great importance, just as what the Commissioner pointed out in the
Report no. 20/GAC/2011 datd 6™ May 2011 that the event “involved
he saf f the Chinese I rs” and ‘“‘could not afford any mistake”
Morever, if the Commissioner considers the event insignificant, why
should he respecify it in Report no. 20/GAC/2011 dated 6™ May 2011
and put it as one of the evidences to terminate the appiontment of the
complainant who is the Deputy Commissioner?

In addition, whether the complainant is ‘‘a potential successor of the
Commissioner”, the Commissioner is obliged to notify the Secretary
for Security the performance of the complainant legally, timel
and faithfully. Shouldered with the duties to supervise and appoint
leadership, the Secretary for Security possesses the terms of reference
to know their actual work performance. Be it th minissioner’
preference, or his so-called potential successor, he should not selectively
report his work.

Moreover, as mentioned previously, it is also necessary to analyse
whether the Commissioner of the CB has sufficient evidence for his

blame.

In fact, the statements given by the fire officers who participated in the

said event show that the complainant did put his best efforts in the
coordination work.

Besides Operation Directive no. 13/CB/2009, concerned information of
the case file showed that the complainant also compiled other operation
directives or work guidelines. Except for Operation Directive no. 13/
CB/2009, no other operation directive or work guidelines were
considered “too simple” or “infeasible”.

It is worth mentioning another Deputy Divisonal Officer of 1% class, R,
compiled a document of “Problems over the fire and security coordination
for the 10" anniversary of the SAR handover” on 20" January 2010
according to the instruction of the Commissioner, where various problems
over the fire and security coordination about the celebration event along
with the notes to concern in the future were pointed out. Nevertheless,
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who should be responsible for the relevant problems was not made clear
in the document. In addition, information reveals that except for the
complainant, A, F, E, D and some others also served in the fire and security
task force.

20. Under the above circumstances, among the various problems pointed out
in the fire and security coordination of the said event, which part should the
complainant be responsible for? The document can hardly give a specified
answer.

21. Therefore, there is temporarily no information supporting the

Commissioner’s blame on the complainant. Even if so, detailed record
nd analysis should exi h AChasn n an

22. To conclude, the act of the Commissioner to evaluate over the
complainant’s performance in the fire and security coordination for the
said event in his Ieadership Performance Appraisal Report (Report no.
20/GAC/2011) on 6™ May 2011 is against the Fundamental Provisions

tatut L rship an nagement, Provisions Supplementar
to Statute of Leadership and Management and the Order of Secretary
for Security no. 42/SS/2009. His act is contradictory, unjustifiable and
unsupportive.

* ok ok

II. The complainant disagreed with the Commissioner that he had to bear
disciplinary and criminal liability for failing to report for duty after sick
leave.

1. Article 76 of the Internal Regulations of the Fire Services Bureau stipulates
that:

“1. All staff have to report for duty to their superiors under the following
circumstances:

a) Entering the forces;

b)  Upon promotion;
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c) Alteration of status;

d) Resuming the original position upon completion of a task that
lasts for over 48 hours;

e) Returning to work after leave of absence, annual leave, staying
home to rest due to sickness, rehabilitation and discharge from

hospital;

f) Upon completion of any kind of disciplinary action.

2. Reporting for duty is conducted in the following ways: 1) the Deputy

Commissioner reporting for duty to the Commissioner (O Segundo
Comandante, ao Comandante) (See P. 25 and P. 26 of Annex 6).”

Based on elementary analysis and current information, the act that the

complainant failing to report for duty to the Commissioner on the
following day after sick leave on 12" April 2010 existed.

There is no information supporting the complainant’s claim that the
Commissioner of the CB had verbally exempted him from reporting for
duty to him.

Under the above circumstances, the act of the complainant is allegedly
against Sub-paragraph e) of Paragraph 1 and Paragraph 2 of Article 76 of
the Internal Regulations of the Fire Services Bureau.

In addition, the Commissioner of the CB stated, “Some staff, noticing
that there were some problems between the Commissioner and the
complainant, showed their concern by asking the Commissioner what had
happened. In a response to the above circumstances, the Commissioner
disclosed the above incident to them, adding that he had not asked the
complainant to bear disciplinary liability. He stressed that he merely told
the colleagues about the complainant violating disciplinary liability, but
he understood the situation after the complainant had made an apology.
The Commissioner said that he had never mentioned anything related to
criminal liability.” (See P. 686)
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Under the above circumstances and upon investigation, there is no concrete
evidence to prove that the Commissioner had asked the complainant to
bear criminal liability due to the fact that he failed to report for duty to him
after sick leave.

Therefore, the complaint is groundless.

* ok ok

III. The Commissioner had not only ordered some supervisory staff of the

CB not to befriend the complainant, he even suggested them directly and

impliedly that they should avoid any personal or work-related contact

with him. Meanwhile, the complainant specified that the Commissioner

defamed him in front of other supervisory staff.

(1) About the complaint

1.

The complainant told the CCAC, “The Commissioner had not only ordered
some supervisory staff of the CB not to befriend the complainant, he even
suggested them directly and impliedly that they should avoid any personal
or work-related contact with him”. In addition, “a considerable number
of colleagues and supervisory staff rejected to submit to the Commissioner
to pick on and boycott the complainant. Such acts led to unjustifiable
deduction of points on grade of behaviour by the Commissioner that
adversely affected their promotion chances. Some of them were even
dispatched from original positions while some were not arranged any
work to handle.” (See overleaf of P. 2 and P. 4)

The complainant told the CCAC, “The Commissioner of the CB... kept
defaming the complainant in front of other supervisory staff and colleagues
by saying that he, who made a tie with the triad society, was bribed and
corrupt.” (See P. 4)

In the written statement submitted by the complainant to the Judiciary
and Disciplinary Board on 31% May 2011, “Over the past year, the
Commissioner picked on me and reduced me to a ‘figurehead’. He even
requested some supervisory staff and officials to alienate me, but most of
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2

them rejected such that their grade of behaviour were off and promotion
chances were impaired.” (See P. 99)

According to the minutes of the Judiciary and Disciplinary Board dated
13" June 2011 and the submission of the advisor of the Office of the
Secretary for Security, the Board and the Office had never conducted any
investigation or sought any proof over the above issue (See P. 2 to overleaf
of P. 10 of Annex 1 and P. 12 to P. 14).

The complainant told the CCAC that the following persons, including A,

E, G, D, C, B, H and I could help support the above accusations (See
overleaf of P. 2, P. 4 and P. 14).

Related statements

The above persons were invited to the CCAC to give a statement in order
to prove whether the complainant’s claim is true, as below:

Name

Statement

Since the Commissioner had a dispute with the complainant over the
abovementioned annual leave incident, the Commissioner always
told A the defects of the complainant at work; ... The most impressive
one was the Commissioner once told A in the office that the
complainant made a tie and went for meal with (...) in order to “obtain
advantages”. At the meal, (...) of the Public Security Police Force
was also there. Considering that the words were too harsh, A thus told
the complainant about the Commissioner’s comments. According to
A, the complainant had phoned the concerned official of the Public
Security Police Force and told him/her what the Commssioner had
said. Afterwards, the complainant explained to A that the situation
was not as what the Commissioner had said and he was just having
meal with his friend that did not involve (...) (See overleaf of P. 405).
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Being reduced to a “figurehead”, the complainant was very upset and
confused. In order to console the complainant, E always talked in the
phone and went for meal with him but, without knowing the reasons
behind, the Commissioner knew about it and once specified to E,
“You’re such an accomplice! Are you overthrowing me?”, “Do you
think I’ll hinder you from promoting (to Chief Fire Officer)?” He
specified that E should not have any personal or work-related contact
with the complainant. Meanwhile, he also explicitly requested E to
clearly recognise the character of the complainant (See overleaf of
P. 486).

Having worked in the Technical Department for eight years, E
served as the Acting Chief of the Department for many times but
the Commisioner appointed J, who did not have relevant work
experience and whose promotion (to the Chief Fire Officer) was later
than E, to be the Chief of the Technical Department. Arrangement
such as D, C and G being removed (who were originally directly
subordinated to the Commissioner) from the Commissioner could
reflect that the Commissioner intentionally boycotted the colleagues
who befriended the complainant. The Commissioner had also told E
that H, who had submitted the attendance document on behalf of the
complainant, was considered “disloyal”. Therefore, H was removed
from the post of Coordinator of the Welfare Association even his/her
term of office had not come to an end. Moreover, the Commissioner
and T asked E not to give a high point on H’s grade of behaviour due
to the incident of “submission of attendance document”. In addition,
B, H's predecessor who had a good relationship with the complainant,
was also removed from the post of Coordinator even his/her term of
office had not come to an end (See P. 487).

The Commissioner had told E that the complainant had started up a
business with (...) of the Public Security Police Force, but had not
given it in details (See P. 487).
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According to G, the complainant and G were both graduates from the
Academy of Public Security Forces and were high school classmates
and thus knew each other well. The Commissioner knew about it and
had never requested G to boycott the complainant; maybe he knew
“it was in vain”. G added that when he/she served as the Chief of the
Service Division, he/she had to report on work to the Commissioner
one to one. According to G, the Commissioner, who got used to
criticising senior officials as “being disqualified”, “performing badly”
or “being too young to serve as senior officials”, never praised any of
them. He also said that the complainant “should not be against him”.
Facing the above circumstances, G always kept silent and did not give
his stance. Then, the Commissioner would stop after criticising for a
while. However, he would be very delighted if any official echoed
him, he would then continue talking for more than one or two hours.
The colleagues described such circumstance as “broadcasting a video
tape”. The Commissioner would pick on/ criticise different staff at
different time (See P. 471 and overleaf).

G stated that the Commissioner had done something to harm him/her
due to his/her relationship with the complainant. When G served as
the Chief of the Service Division, the Commissioner would evaluate
his/her performace and G got 8.9 points for three consecutive years.
The Commissioner explained that as (...) of the Academy of Public
Security Forces got 8.8 points, G was given 8.9 points so that he
would be given a priority to be promoted in the future (G said that the
Commissioner reduced his grade of behaviour to 8.4 points in 2010).
In addition, the Commissioner told G that J, who used to serve as the
Chief of the Operation and Ambulance Division, got around 7 points
for his/her grade of behaviour (G doubted the Commissioner should
not disclose it to the others) and “would not be promoted”. It was
heard thatJ had nothing to do during his/her term of office (just like the
present situation of G), but he/she was commended three to four times
in a year and got 9 points in his/her grade of behaviour. He/she was
even promoted from Deputy Chief Fire Officer to Chief Fire Officer
and served as the Chief of the Technical Department by the end of
the year. According to G, when he/she was dispatched to serve as the
Chief of the Operation and Ambulance Division on the first working
day last March, the Chief of the Operation Department told G that,
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according to the instruction of the Commissioner, it was not necessary
for G to handle fire incidents (G thought that this arrangement
violated the law because the Chief of the Operation and Ambulance
Division was obliged to handle fire incidents in accordance with the
law). As a matter of fact, apart from the gas explosion incident of
Gold Dragon Hotel in NAPE (at that time the Commissioner and
the Deputy Commissioner were also at the site, but G was notified
at a later time [police offiers, judiciary police officers were also at
the site for investigation], by the Divisional Officer of 1* class who
served as the Commander of Areia Preta Fire Station that he/she had
to go to the site according to the request of the Department Chief.), G
had never participated in any fire incident and attended any external
meetings. Moreover, he was never notified to attend any regular
meeting convened by the Chief of the Operation Department (ranks
of Division Chiefs and Divisional Officers of 1* class [Commander
of Fire Station, a rank lower than G] had to attend the meeting.) In
addition, G’s subordinates would directly report their regular work to
the Department Chief such that G was also reduced to a “figurehead”
(See overleaf of P. 471). As to whether the Commissioner of the CB
had told G that the complainant made tie with (...), G said that he/she
had never heard about this (See overleaf of P. 471).

D stated that the Commissioner had made use of his/her promotion
chance to threaten him/her due to the fact that D had satisfied the
qualification for promotion based on his/her resume (In fact, his/
her overall grade was reduced to 8.4 points in 2010 even though he/
she obtained a rating of “very satisfactory (muito bom)” in the past.)
The Commissioner asked D to pay attention to his/her behaviour.
Meanwhile, knowing that D was a close friend of the complainant,
the Commissioner asked D to persuade the complainant to apologise,
otherwise D him/herself had to leave the office. He also requested D
not to agree with what the complainant did (See P. 481).

(The CCAC staff asked C if the Commissioner of the CB had ordered
him/her not to befriend the complainant and whether he suggested
explicitly and impliedly that he/she should avoid any personal or
work-related contact with the complainant).
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C said yes to the above question and explained that it usually occured
after C had reported his/her work to the Commissioner individually.
The Commissioner had blamed the complainant for failing to report
for duty to him when he was back from annual leave (C believed
that relevant regulation did not apply to leadership). He also
complained about the complainant performing badly in the fire and
security coordination for the 10™ anniversary handover celebration
event (such as the ceiling was not clean enough because there was
rubbish and the wire for fixing the Shenzhou rocket was not firm
enough). The Commissioner had asked C about his/her stance to
support the Commissioner or the complainant and told C explicitly
to avoid having lunch with the complainant when he/she worked in
the Headquarters in Sai Van Lake (when the complainant was still
working in the Headquarters in Sai Van Lake, other colleagues and C
used to dine out with the complainant) (See P. 477).

In his/her reponse to the Commissioner about his/her stance, C
explained that he/she took no position becasue he/she had no idea what
had happened. Afterwards, other supervisory staff and C who had not
given their stance to support the Commissioner had encountered an
alteration of duties such as project (Hong Kong and Macao Interport
Sports Competition) which was orignally assigned to the Chief of
Fire Services Training School was assigned to another staff. Later on,
C was even dispatched from the Fire Services Training School (the
Chief of School had to directly report on work to leadership) to work
under the Chief of the Operation Department of Taipa and Coloane so
that C would not have any contact with the leadership. The grade of
behaviour for C was reduced from 8.5-9.0 points to below 8.5 points.
Staff who used to be given low points in their grade of behaviour
were given high. Afterwards, the Commissioner had told other fire
officials that C had joined (...) association, his prospect, as a result,
would come to an end (See P. 477).
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According to B, both the complainant and B had contact at work and
had common hobbies (travelling, photo-taking, reading, jogging)
privately, thus they were quite close [B claimed that the Commissioner
did not like their subordinates to get along privately such as dining
out or staying out of town. It was heard that some staff had planned
to go travelling together but the Commissioner did not approve their
annual leave in order to avoid them from “forming their own circles”.
After the complainant had dispatched from the Sai Van Lake Fire
Station, B had to directly report on work to the Commissioner, who
had complained about the complainant in front of B for a few times
and requested B to give his/her stance on who was right. B rejected
because according to law, militarised personnel could not comment
their superiors. Knowing that B had a close relationship with the
complainant, the Commissioner asked B after several complaints
over the complainant, “Do you think it’s worth being a friend of the
complainant?” B replied it was true that they had a long-term work
relationship along with some private common hobbies, but their
personal life would not affect his/her performance at work. B said that
he was the then Commander of Sai Van Lake Fire Station and the then
“Coordinator of the Welfare Association” (the term of office was two
years in principle). Upon giving his/her stance to the Commissioner,
one day he/she was suddenly notified to be dispatched to serve as the
Commander of Taipa Fire Station and was no longer “the Coordinator
of the Welfare Association” (but the term of office had not come to
an end). Afterwards, he was not given any “extra work”. Later, B
asked the Commissioner if he/she had done anything wrong such that
he/she was given such an arrangement. The Commissioner denied,
replying that he would like B to “take a rest” (B explained that his/her
family indeed encountered some problems, but the Commander of
every Fire Station had loads of work to handle and his/her workload
was hardly lower upon dispatch to the Taipa Fire Station.) In addition,
prior to the “complainant’s incident”, he/she got 8.5 points over his/
her performance for seven to eight consecutive years (If the staff is at
a present position for five years and gets 8.5 points or higher on the
fifth year, he/she fulfils the fundamental qualification for promotion,
otherwise he/she has to wait for six years in order to get promoted.)
However, after the incident, B just got 8.4 points such that he/she
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could not be promoted. In a previous open occasion, the Commissioner
had publicly said that three of the Divisional Officers of 1% class
including B would be promoted. B also pointed that among them,
there was another officer, who had also told the Commissioner that
he/she would not avoid being closed with the complainant, was given
the same “arrangment”. For the remaining one, as he/she was not
familiar with the complainant and thus had a chance to get promoted
as scheduled (See P. 450 and overleaf).

H stated that due to the “attendance record” incident, his/her grade
of behaviour was deducted dramatically (upon understanding the
truth, H knew that instead of his/her fault; it was rather what he/she
did was against the preference of the superior). H was deprived of
duties (including the duty of the Coordinator of Welfare Association
without being notified). He/she was then dispatched to other position.
The Deputy Commissioner had mentioned that H was removed
from the position becasue there was a loss of money of the Welfare
Association. H explained that the association was a non-profitable
association which gave benefits and it was normal to have a loss of
money (See overleaf of P. 457).

H also pointed that after the “attendance record” incident, he suffered
from “bad luck” and was always picked on or treated unreasonably.
For instance, the Welfare Association offered set meals (MOP21) and
speical meals (steak with prawn at MOP80). Once the Commissioner
served some guests (over a dozen guests) and specified to order angus
beef. The procurement staff had bought some angus beef but the
Commissioner said it was not the type he wanted and thus requested
H to purchase one-inch top angus beef from Cheang X Kei Frozen
Food situated in Supreme Flower City of Taipa. Wearing military
uniform, H had to follow the instructions of the Commissioner to go
with the procurement staff to pay in advance to purchase the food.
However, the Commissioner even blamed H for not knowing how to
do procurement and the prawns were too small. Another instance was
when it was time for H to be promoted to Deputy Chief Fire Officer,
the Commissioner expressed implicitly to him/her ... “You help him
(referring to the complainant), then you’re a friend of him and thus
you will suffer (which means no job to be assigned to him/her)”.
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If he/she kept on being a friend of the complainant, he/she would
never be promoted. H said that what the Commissioner had done
made him/her believe that he/she could not have any personal or
work-related contact with the complainant, “Try not to be a friend
of the complainant, othewise you will suffer” (See overleaf of P. 457
and P. 458).

I stated that after the annual leave incident, the Commissioner had
told I that he knew the officials would dine out together and I was
one of them. Understanding that I was too young and ignorant to be
blamed, the Commissioner asked I not to do it again. In addition, the
Commissioner also complained that the complainant was incapable
or his work was imperfect. For example, the Commissioner said the
complainant “was too young to be an official”, “he was disqualified”
and did not put his best efforts in the fire and security coordination
for the 10™ anniversary handover celebration event etc. (See overleaf
of P. 443).

In the statement of the Commissioner given to the CCAC, he denied having
told his staff not to befriend the complainant, such as not to recognise his
work or to dine out with him. He stressed that he had never interfered their
private gathering. In addition, the Commissioner denied to have warned
his staff to avoid maintaining close relationship with the complainant or
giving him assistance, otherwise their promotion or appraisal would be
adversely affected. “I just told the staff that they could make friends with
the complainant, but friends should help each other. They could persuade
the complainant to rectify his faults and handle things in a peaceful way,”
said the Commissioner (See overleaf of P. 686 and P. 687)

The Commissioner also denied that he had told his staff about the
complainant making ties and going for meals with (...) in order to “obtain
advantages”. The Commissioner said, “D told me about the complainant
interacting and dining out with (...), but I replied that relevant rumour
had been heard.” (See P. 687)
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(3) Analysis

1.

Upon analysing the statements of various CB staff (incumbent ones or
those who have left service), the following conclusions are drawn:

1) At least four CB officers claimed that the Commissioner suggested
explicitly and impliedly that they should avoid any personal or work-
related contact with the complainant.

2) At least three CB officers (including A, E and D) claimed that the
Commissioner directly told them about the complainant making ties
with the others to “obtain advantages” etc. In addition, according to
a minimum of two CB officers, they heard from their colleagues that
the Commissioner had such comment about the complainant.

3) At least six CB officers stated that they were considered by the
Commissioner to refuse boycotting the complainant or continue
standing by the complainant, therefore they were deprived of chances
to serve as supervisory staff, their grade of behaviour (appraisal grade)
being deducted, their job duties being terminated and their normal
promotion chances adversely affected. They were even reduced to
“figureheads” etc.

Paragraph 1 of Article 11 of Fundamental Provisions of Statute of
Leadership and Management provides that:

“l. Leadership and management are subject to the general obligations
and special obligations inherent in the relevant duties of personnel
of public administration of the Macao SAR, without prejudice to any
exclusive applications or special stipulations in the Statute.”

Therefore, the Commissioner of the CB (equivalent to the rank of Fire
Commissioner), being a militarised personnel, is also subject to the
obligations of the EMFSM.

Undoubtedly, beside the EMFSM, the Commissioner of the CB, being
the leadership, shall also abide by the obligations as stipulated in the
Fundamental Provisions of Statute of Leadership and Management,
Provisions Supplementary to Statute of Leadership and Management
and Code of Conduct of Leadership and Management — Obligations and
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Liabilities in Case of Violation published in Chief Executive Order No.
384/2010 of 27™ December.

5. Sub-paragraph c) of Paragraph 2 of Article 7 of the EMFSM provides that:

“2. When fulfilling the obligation of impartiality, militarised personnel
shall, in particular:

b) never seek profits or benefits by means of one’s power, grade
or position in one’s authority and by means of one’s superiors;
never give pressure or take revenge over any acts or procedures;

c) be cautious and fair when requesting one’s subordinates to carry
out instructions, and never force them to perform illicit acts or
carry out any acts that are beyond their scope of duties;

6.  Sub-paragraph d) and f) of Paragraph 2 of Article 11 of the EMFSM also
stipulates that:

“2. When fulfilling the obligation of politeness, militarised personnel
shall, in particular:

d) behave in a rational and prudent way, speak in a seemly manner
and act in a firm and calm attitude;

f)  treat one’s subordinates politely and patiently, gain respect and
affection of the subordinates by means of fair acts instead of by
using force...”

7.  Sub-paragraph h) of Paragraph 2 of Article 12 of the EMFSM also
stipulates that:
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“2. When fulfilling the obligation of dignity, militarised personnel shall,

in particular:
h) promote the harmony, unification and brotherh mon
militari rsonnel of th Publi urity Forces.”

Article 16 of the Provisions Supplementary to Statute of Leadership and
Management stipulates that:

“Leadership and management shall fulfill the general obligations and
the following special obligations of personnel of public administration,
without prejudice to exemption and special stipulations under the Statute:

(2) To exercise relevant functions so as to ensure one’s own acts and the
acts of one’s subordinates comply with applicable laws; and respect

the personal protected rights and interests according to law;

Article 18 of the same law provides that:

“Under applicable laws, the Commissioner shall possess the following
functions in human resources management of one’s bureau, without
prejudice to other functions conferred.

(3) To formulate measures in order to prevent acts of infringing upon the
personal and occupational dignity of staff”.

Point 2) of Code of Conduct of Leadership and Management — Obligations
and Liabilities in Case of Violation clearly specifies that:

“Meanwhile, according to Article 16 of the above supplementary
stipulations (Provisions Supplementary to Statute of Leadership and
Management), leadership and management shall observe the law,
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administrative regulations and other regulatory documents when executing
one’s functions. Leadership and management shall also treat one’s
subordinates in a just manner, in accord with one’s mission to promote
organisational reform according to law and foster good relationship
building among personnel in order to enhance the overall effectiveness of
the organisation.”

10. In this case, various incumbent CB staff claimed that the
ommissioner suggested explicitly and impliedly to avoid an
rsonal an rk-rel n ith the complainant. Apparentl

it is such an “incautious and unfair” order that hardly promotes the
harmony, unification and brotherhood among CB staff. In addition
such order is significantly beyond the justifiable ‘“‘scope of duties” of
the concerned staff, particularly involving their private life such as
friends making and personal relationship among colleagues. Unless it
involves a violation of law such as the authority’s reputation will be
ruined, otherwise it shall not be interfered by the Commissioner.

11. Accordin ri B ff whom th minissioner exer
pressure on to boycott the complainant, their grade of behaviour
appraisal grade) or promotion chances were threatened to be
r Th h re cl ith the complainant claimed that th
were deprived of chances to serve as supervisory staff, their grade of
behaviour (appraisal grade) being deducted, their job duties bein
terminated and their normal promotion chances being adversely
affected. They were even reduced to ‘“figureheads”. Such allegations
how that th mimissioner has allegedly used hi r and position

improperly to pressure and unfairly treat his subordinates.

12. Finally, the above allegations review that there is not sufficient
evidence on which the Commissioner can find to support his claims

to_the others that the complainant seeking improper benefits with

her parti tsi h act i nsidered improper f wor

iolation of “obligation of politeness” and ““obligation of dignity”

13. There is yet another concern. Despite the fact that th mmissioner

ni h ncern ment and si ion nsidering from

the perspective of empirical rule, only when the Commissioner had
I hi rdin nfairly or th ration and management
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f th r Xi. roblem: 1 ri B ff (a majori

of them had even served as department chiefs) make allegations of

alleged violation of disciplines by the Commissioner. Therefore, what
he CB staff h ified i ibl ruth and there is also sign

showing serious problems existing in the internal management of the
CB.

& ok ok

IV. The Commissioner used his power to make the complainant not able to

enjoy his planned annual leave in December 2010.

ey

2)

About the complaint

The complainant told the CCAC, “Over the past two years, the
Commissioner never used to approve the annual leave plan of the Deputy
Commissioner according to law. Due to the fact that the Commissioner
would take special leave in August 2010, the complainant arranged his
leave during the period of 17" to 27" December 2010. Soon, he was
notified by the Chief of Resource Management Department in August
2010 that the Commissioner intended to take his leave in December.

However, the written statement of the Department Chief revealed that the

above incident was a result of “the Commissioner using his powers” to
pick on the complainant.” (See overleaf of P. 2 and P.3).

Related facts and statements

The Commissioner specified in Leadership Performance Appraisal Report
no. 20/GAC/2011, “The complainant applied to take his annual leave
during the period of 21° June 2010 to 2" July 2010 on 24" May 2010, but
the usual practice is that leadership will first coordinate among themselves
and reach an agreement prior to making leave application in order to avoid
inconvenience to work. Without common understanding, the complainant,
however, applied to take leave in a period that coincidentally overlapped
mine. For the purposes to avoid conflict with the complainant whom 1
believed needed some time to take a rest, I approved his application so
that he could enjoy his annual leave. Therefore, I particularly specified to
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the two Deputy Commissioners in June in advance that I would take my
leave in December for the purpose of seeking medical consultation and
the appointment with the doctor had been made. On 5" August 2010, the
complainant, taking the reasons that he also intended to take his leave in
December but that overlapped with the Commissioner’s...” (See P. 17).

In the minutes written by Deputy Chief Fire Officer J of the CB on 5"
August 2010, “...Due to the heavy workload of the bureau in the second
half of the year that includes business trips to Singapore and Beijing
respectively in September and October along with security coordination
work for the Grand Prix in November, the Commissioner can only enjoy
his remaining annual leave in December. Without regard to his privacy,
the Commissioner discloses that he has to go to the doctor and may
need an operation in December. The above notice is issued to avoid
misunderstanding.” (See overleaf of P. 79)

The complainant specified in the “written statement” submitted to
the Judiciary and Disciplinary Board that, “The annual leave incident
described in the report is totally untrue. The fact is, being notified by
Deputy Chief Fire Officer D that the Commissioner would take his annual
leave in December on a day of June, I immediately replied that I had
already reached a consensus with the Commissioner early that year that 1
would take annual leave during that period. (By the end of each year, the
Commissioner would first select his annual leave, followed by me prior
to the Resource Management Department compiling the annual leave
plan where the secretary of the Commissioner could prove it.) Moreover,
I had already made reservation on hotels that could not be refunded. 1
asked another colleague to remind this to the Commissioner, but the reply
was the Commissioner did not give any permission to my annual leave in
December...” (See P. 96).

The complainant submitted to the CCAC a document — a written statement
drafted by Chief Fire Officer D on 30" July 2010 with content below: “On
30" July, I was ordered by the Commissioner to inform the two Deputy
Commissioners that his annual leave would cover 13" to 30" December
such that they had to coordinate during the said period and the period
when the Grand Prix took place. I immediately passed the instructions to
the Deputy Commissioners. Upon informing the complainant, he replied
that, with common understanding, the Commissioner’s leave would be



2013 Annual Report of the CCAC of Macao

arranged during New Year and in August while his would cover December
to accompany his kid. He added that he had already reserved hotel rooms,
but he knew there was nothing he could do but to select another period
to avoid overlapping the Commissioner’s. Then I told the Commissioner
what the complainant had said. The Commissioner replied, ‘I will no
longer tolerate him! Indeed I have nowhere to go during that period; I just
use my power intentionally.’ (Another paragraph) After listening to what
the Commissioner had said, 1 found it disgusting and decided to make
a written statement. Over the past half year, the Commissioner kept on
picking on the complainant, defaming him in front of me and resuming his
powers step by step... The Commissioner, who used to take annual leave
secretly without early notice, would only inform our Department of his
approved leave several days before the leave. However, he gave an early
notice this time. I did not even notice it at the very beginning. In view of
the fact that the Commissioner told me in person that he used his powers

intentionally on the complainant, I found it disgusting and thus drafted a
particular statement.”(See P. 8, emphasis added)

When D was invited by the CCAC to give a statement, D confirmed to
have written and signed the above document, adding that “The document
recorded what actually occurred at that time.” (See P. 481)

In the statement given by the Commissioner to the CCAC, “As I had
to seek medical consultation in Hong Kong in December 2010 over his
ophthalmic and nasal disease...” (See P. 684), “On the agreement that the
complainant’s annual leave fell in late December 2010, the Commissioner,
without disclosing that he would go for diagnosis, asked D to inform
the complainant that he would take his leave during the same period.
Afterwards, D replied that the complainant agreed to make amendment
to his annual leave. The Commissioner denied that he had told D that he
would no longer tolerate the complainant, and that he indeed had nowhere
to go, but just used his power intentionally”. The Commissioner also said,
“My problem of Sinusitis was improved by nasal irrigation and thus did
not go to Hong Kong for consultation on schedule. I remembered that 1
Jjust went for Ophthalmology consultation in Kiang Wu Hospital and the
Hospital Conde de S. Janudrio by that period.” (See overleaf of P. 686)
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(3) Analysis

1.

According to the above information, it can be assured that the complainant
had gained the verbal authorisation of the Commissioner to take his annual
leave in late December 2010. The Commissioner requested D to ask the
complainant to make amendment to his annual leave on 30™ July 2010 so
that he could enjoy his leave in late December.

The Commissioner denied to have told D that he had to enjoy the annual
leave in late December 2010 due to his illness. Meanwhile, he also denied
that he used his power to make the complainant not able to enjoy his
planned annual leave in December 2010. On the other hand, although the
Commissioner said he originally planned to go for medical consultation
on his ophthalmic and nasal disease in Hong Kong, his problems improved
after nasal irrigation and thus gave up his plan for consultation in Hong
Kong.

Considering that D had recorded the Commissioner using his power
to make the complainant not able to enjoy his planned annual leave in
December 2010 on the day of the incident (30" July 2010), D’s record

is_quite credible according to the empirical rule. According to D,
h mmissioner 1d not 1 M ring th ri h

circumstance coincided with the situation that the Commissioner
giving up his plan for diagnosis in Hong Kong.

Therefore, the complaint, as shown by strong and apparent sign,

is valid and the act of the Commissioner is allegedly against Sub-
ragraph f Paragraph 2 of Article 7 -paragraph n

of Paragraph 2 of Article 11 of the EMFSM, as well as Article 16 and
Article 18 of the Provisions Supplementary to Statute of Leadership and

n ment.

® ok ok

V. The Commissioner of the CB called a meeting of the supervisory staff to

blame the complainant for carrying forward his annual leave from 2010.
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2

About the complaint

The complainant told the CCAC, “The complainant thus applied to the
Commissioner to carry forward his annual leave of December that has
already been approved to the following year...The Commissioner merely
read part of the complainant’s application in the meeting convened by the
Commissioner to the supervisory staff upon receipt of the complainant’s
application. The complainant felt that such act of the Commissioner would
make the supervisory staff believe it was the whole story and that the
complainant was intentionally bringing difficulties to the Commissioner.
Therefore, the complainant requested the Commissioner to read the entire
content of the application, but the commissioner rejected. Meanwhile, the
complainant stated that there were other staff whose ranks were lower than
him, the Commissioner should not blame him in front of other subordinates
pursuant to law. The Commissioner asked Legal Advisor I who was also
present at the meeting to give his/her comment regarding his act, the legal
advisor replied that such act was against the law. Then the Commissioner
immediately hindered the legal advisor from continuing to give comment.
Afterwards, the Commissioner requested the legal advisor to write his/her
legal opinions in another room, but he/she rejected because his request
was violating the law. At last, the Commissioner gave an order of consent
on the complainant’s application.” (See P. 3)

Related facts and statements

The complainant has also stated the same content in the “written statement”
submitted to the Judiciary and Disciplinary Board on 31* May 2011. (See
P.96 and overleaf)

The Commissioner of the CB stated in the Leadership Performance
Appraisal Report No. 20/GAC/2011, “Due to the complainant's planned
annual leave of December overlapped the Commissioner’s, he applied to
bring forward his annual leave to the following year on 5" August of the
same year (2010). I returned the application document to him because there
was no signature on it. The complainant, who was at my office, became
very emotional and talked to me very impolitely, ‘You surely know you’re
playing tricks on me!’ Then I explained to him that the document was not
signed and thus was returned. He then realised he was wrong. I disclosed
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the above incident that occurred in the morning to the attended officials in
the meeting of supervisory staff conducted in the afternoon for the purpose
of discussing if such application was proper instead of disapproving his
application of transfer of annual leave. If the complainant’s attitude
remained the same, it would be difficult to cooperate with him at work
and it was not one’s own matter. Then the complainant questioned me in
an extremely impolite and arrogant attitude, stating that he would reserve
the right to pursue the matter through legal channels. He completely
disregarded the hierarchical relationship of military forces.” (See overleaf
of P. 17)

In addition, in the minutes written by Deputy Chief Fire Officer J of
the CB on 5" August 2010, “The Commissioner, who presided at the
meeting, said that he would inform a matter and thus made the following
notification to the attendees: 1. The complainant submitted to him a
document without signature at 10:22am today requesting the approval of
transfer of annual leave. The Commissioner returned it to him but he said
unsatisfactorily, ‘This is my right and you should approve it.” Then the
Commissioner said, ‘Look carefully, the document has not been signed.’
The Commissioner immediately asked him ‘Do you think I'm playing
tricks on you?’ The Deputy Commissioner replied, ‘You surely know
you’'re doing it!’ (Another paragraph) 2. The Commissioner stated that
annual leave of the Command depended on actual work situation that was
hardly fixed. (Another paragraph) 3. ... Afterwards, the Commissioner said
due to the heavy workload of the bureau in the second half of the year that
included business trips to Singapore and Beijing in September and October
respectively along with security coordination work for the Grand Prix
in November, the Commissioner could only enjoy his remaining annual
leave in December. Without regard to his privacy, the Commissioner
disclosed that he had to go to the doctor and might need an operation
in December. The above notice was issued to avoid misunderstanding.
(Another paragraph) The Commissioner said that the complainant should
not lose his temper because of such incident and should change his
attitude; otherwise he would consider if it was still appropriate for him
to continue his duties.” (Another paragraph) The complainant said with
a very bad attitude, ‘You're insulting me! I reserve the right to pursue
the matter!’ The complainant stated that the Commissioner should not do
this in this occasion. However, the Commissioner specified that he was
just giving a notice that annual leave should be taken in light of work
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arrangement and hoped to explain that (the complainant) had not signed
the document. Meanwhile, (the complainant) should also assist in the
Commissioner to carry out duties pursuant to Article 8 of the Organic
Law of the CB. The Commissioner added that he could apologise to the
complainant if he had any fault, but he did not want to make an argument
in the meeting. (Another paragraph) (The complainant) specified in his
proposal that he took his leave based on his personal plan, adding that
the Commissioner could read his document. Moreover, the complainant
also said that he had already reserved air-tickets, but he had to make
amendment to his annual leave because the Commissioner planned to take
special leave. (The complainant) also explained that he was so careless
that he forgot to sign the document. (Another paragraph) According to the
Commissioner, despite the fact that the annual leave for the CB was yet to
be approved, mutual trust should be sought among each other. Moreover,
(the complainant) should understand that he benefited the most from a
decade’s training. (Another paragraph) Finally the Commissioner said
that the relevant document could be sent to Legal Advisor I. He explained
that his intention was to hope the colleagues avoid misunderstanding of
the annual leave arrangement of December, adding that he was willing to
apologise if the advisor found any problems.” (See overleaf of P. 79 and P.
80)

In the “written statement” submitted to the Judiciary and Disciplinary
Board by the complainant on 31 May 2011, he stated that there were
noticeable discrepancies between the content of the minutes and the
actual situation of the day. “Judging from the fact that the minutes was
obviously modified and deleted, it was never sent to the attendees to sign
for confirmation.” (See overleaf of P. 96)

According to the above minutes, the attendees of the meeting include the
Commissioner, S, the complainant, T, A, J, D, G, F, E, C and L.

For the purpose of understanding what really occurred in the meeting,
after hearing the statements of most of attendees, it was summarised as
follows:
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Name

Statement

T stated he/she had attended the meeting and remembered that
nearly all of the supervisory staff had also joined it. According
to the Commissioner of the CB, his annual leave of December
2010 overlapped the complainant’s (who was the then Deputy
Commissioner) that he planned to modify. Therefore, the Deputy
Commissioner applied to carry forward his annual leave to 2011.
Meanwhile, the Commissioner added that the complainant had not
signed his application document. T said that the meeting was short
and the Commissioner described the concerned incident calmly, but
the Deputy Commissioner replied furiously. T said that he could not
recall what the Deputy Commissioner had said during the meeting as
it occurred long time ago (See overleaf of P. 232).

The attendees included all supervisory staff of the CB and Legal
Advisor I etc. Once the meeting began, the Commissioner stated
that the Deputy Commissioner had selected a period of annual
leave overlapping the Commissioner’s purposely. However, the
complainant replied that he had selected the date in advance and had
gained approval. The Commissioner added that, that morning, the
complainant submitted to him a document that he requested him to
sign, but he rejected. Then they had a fierce dispute and both were
furious, but A said that he/she could not remember what they had
said. Moreover, A remembered that the Commissioner had requested
Legal Advisor I to voice his/her opinions in the meeting but A forgot
what I had expressed (See overleaf of P. 403).

J stated that he/she was the then Chief of the Operation and Ambulance
Division of Taipa and Coloane. The Commissioner informed the
attendees that included supervisory staff and Legal Advisor I of an
incident. The Commissioner said that, that morning, he received an
annual leave application from the then Deputy Commissioner who
requested him to sign it. (J added he/she had not read the document
and thus had no idea what it was about.) However, the Commissioner
explained and returned the unsigned application to the complainant.
Afterwards, the Commissioner said that annual leave arrangement for
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leadership was subject to mutual coordination of work, adding that
the Deputy Commissioner had to assist him in performing duties such
that he had to coordinate with him over leave arrangement. Then, the
complainant said he reserved the right to pursue the matter/complaint
in a rude manner (J forgot the exact words the complainant had said.).
Afterwards, what he said was also impolite. The Commissioner just
kept sitting and stressed calmly that he just informed the attendees of
the annual leave arangement, with a hope that they could understand
the situation. The meeting lasted for around 15 to 20 minutes (See
overleaf of P. 489).

D said that the Commissioner asked all the supervisory staff and clerk
J to go to the meeting room before the complainant entering it. Once
the meeting began, the Commissioner specified the wrongdoings
of the complainant’s duties such as failing to report for duty to the
Commissioner after sick leave and the problem over annual leave
application. The Commissioner stated that the complainant submitted
to him an unsigned application document such that the Commissioner
had to return it to him. The complainant, however, misunderstood that
the Commissioner disapproved his application and thus said that he
had the right for application and questioned why the document was
returned. According to the Commissioner, the complainant said to him,
“You surely know you’re playing tricks on me!” The Commissioner
thought his act was very impolite and believed that the complainant
intentionally failed to report for duty to the Commissioner after
sick leave. Then, the Commissioner said he would enjoy his special
leave in August, go for business trips in September and October
respectively while the Grand Prix took place in November. Thus he
had to take his annual leave in December. Moreover, he was sick
recently and might need to stay in hospital during that period and
hence had no choice but to take his leave in December. After that, the
complainant replied he did forget to sign the application document,
but the act that the Commissioner blamed him in front of so many
subordinates had violated the EMFSM and he would reserve the
right to pursue the matter. For matter of transfer of annual leave, the
complainant said that the truth was hardly like this. He explained
that when he submitted the document to the Commissioner, the
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Commissioner immediately returned it to him and said, “Clean
up your own mess.” He added that there should be mutual respect
between superiors and subordinates and superiors should not always
be the “decision-makers”. The complainant, who stated that he had
never attempted the December leave against the Commissioner,
requested the Commissioner to read the remaining content of his
application, but he refused. Instead, the Commissioner asked Legal
Advisor I, “Is there anything wrong with my act? If so, just say it! I’ll
admit it.” I was embarrassed, but when he/she decided to reply, the
Commissioner said, “Dismiss” (See overleaf of P. 479 and P. 480).

According to G, the Commissioner stated the complainant who was
the then Deputy Commissioner applied to amend his annual leave”.
G said that he/she was not the concerned party and thus could not
remember it well. He added that the Commissioner requested the
attendees to give their opinions, but all of them were very confused.
The complainant immediately made a response, “Sir, my annual leave
matter should not be discussed in the meeting of supervisory staff!”
The Commissioner said, “Why not? It’s a discussion of your right
and wrong!” The complainant replied, “Sir, you shouldn’t criticise
me in front of staff whose rank was lower than mine!” When asked
by the Commissioner whether he could do it or not, the Legal Advisor
who sat opposite to G was very embarrassed. G said all militarised
personnel knew that a superior should not criticise another superior
in front of other subordinates pursuant to EMFSM, and thus the
Legal Advisor was very embarrassed. However, his/her expression
showed that he/she did not agree with the act of the Commissioner
and when he/she decided to reply, the Commissioner asked him/her
to stop, saying “Ok! You don’t need to answer!” The Commissioner
then asked the complainant to leave the meeting room. G added that
there was a routine internal meeting (usually referred to as “family
meeting”) held at the meeting room of the Command of the Sai Van
Lake Fire Station at 10:00am every Friday where all supervisory
staff who were directly subordinated to the Commissioner had
to attend. Concerned staff over the matters discussed were also
requested to attend. In the meeting, as long as the Commissioner was
dissatisfied or the attendees could not answer his question (G said that
sometimes the questions of the Commissioner were illogical.), the
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Commissioner would yell at them and get them out of the meeting
room (The staff of the CB described themselves in this circumstance
as “being a target without any reason”). Chief Fire Officer S (Because
of this, S had had an argument with the Commissioner and the
situation was so stiff that all the attendees were very embarrassed.
At last S asked the Commissioner, ‘Are you talking about business
or personal matters?’), Chief Fire Officer T, Chief Fire Officer U and
G had also been yelled at and got out of the meeting room by the
Commissioner (See overleaf of P. 469 and P. 470).

Only when F attended the meeting did he/she realise it was about the
“annual leave application matter” of the then Deputy Commissioner.
According to F, once the meeting began, Commissioner notified the
attendees “about a matter...how can I approve a document without
signature” “in an ordinary tone” (F remembered that “the document”
was put on the meeting table, but he/she was not sure.) The
complainant immediately stood up, saying loudly, “...the Advisor
will reserve the right to pursue the matter.” The Commissioner then
said, “Advisor, am I wrong?” Then it was very silent in the meeting
room and the meeting was over. F believed that the two “left the
meeting unpleasantly” and specified that he/she could not remember

the details of the meeting (See overleaf of P. 494).

E specified that the meeting started at around 10:20am. E, who served
as the Media and Public Relations Coordinator and was also obliged
to assist in the Command, had to report on work to the Commissioner
at 9:00am every morning during 2009-2010. In the course of reporting
before the meeting, the Commissioner had told E, “That’s supposed
to be my holiday. Now he asks to have the period off. Does it mean
I’'m the one to stay at work?” E said that the annual leave plan of the
Commissioner and that of the Deputy Commissioners (leadership)
had never been publicised (It was publicised in 2012 and that was
the first time after the handover) such that nobody knew when
the Commissioner would take leave. The meeting started with the
Commissioner holding a proposal submitted by the complainant. He
said, “All of youknow I take my annual leave every December. This year
I am sick again and have to consult doctor in Hong Kong, but Deputy
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Commissioner wants to take leave in December as well, what do you
think?” The complainant replied, “Sir, don’t just say part of the story.
You better make clear of the content of the proposal. Your document
on hand is about me knowing you will take leave in December and
thus I apply to carry forward my leave that is originally planned to
take in December to the following year.” After listening to what the
complainant had said, the Commissioner blamed the complainant,
saying, ““You surely know I plan to take leave in December.” (E added
that the Commissioner started to throw a tantrum, become “irritated”
and smack his hand down on the table.) The complainant said, “Sir,
your tone and attitude of blame show no respect to me in front of so
many subordinates! According to ESFSM, superiors and subordinates
have to respect each other. As you don’t respect me, I'll reserve the
right to pursue the matter!” Then the Commissioner immediately
asked Legal Advisor I, “Am I wrong?” When I started to reply, the
Commissioner stopped him/her, adding that “If 1 have anything
wrong, you can pursue the matter to me!” Afterwards, the meeting
was over. (E pointed that the attendees were all astonished, adding
that it was customary that the Commissioner and the longest serving
Deputy Commissioner could not take leave at the same time. E had
no idea why such a small problem could become so complicated
and “uncoordinated” so that a meeting of supervisory staff had to be
convened. E could not understand the purpose of the meeting because
the complainant had already taken the initiative to give up his annual
leave in December. He/she also thought that what the Commissioner
had said did not comply with the truth.) (See overleaf of P. 485 and
P.486)

C said that the meeting was held in the afternoon. As C was the
then Chief of the Fire Services Training School and there was no
supervisory staff superior to him and thus he/she had to attend the
routine and special meetings. It was a special meeting that he/she had
no idea what it was about. According to the Commissioner, the meeting
was about the transfer of annual leave. At the beginning, the attendees
did not understand what the Commissioner meant. Afterwards, they
realised that the Commissioner specifying that the complainant had
submitted to him an annual leave application document without
signature. The Commissioner added that the annual leave of
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the complainant overlapped the Commissioner’s (both were in
December) after adjustment and thus the complainant could not enjoy
his annual leave during that period. He blamed the complainant for
not respecting him over the annual leave matter (C forgot the exact
words used.) The complainant requested the Commissioner to read the
entire content of his document, but the Commissioner rejected. The
complainant said there should be mutual respect and the Commissioner
should not discuss his wrongdoings in front of the subordinates
pursuant to law. He said he would therefore reserve the right to pursue
the matter. At once, the Commissioner asked Legal Advisor I to voice
his/her opinion, but he/she did not give any comment. In fact, under
the circumstances, no one “dared to speak”. Then, the Commissioner
said, “You don’t need to answer!” The meeting lasted for at least half
an hour. At the meeting, the Commissioner was quite furious while
the complainant was quite calm (See overleaf of P. 474).

According to I, the Commissioner stated there was something wrong
with his health and hence needed ... to take annual leave. However,
the complainant also applied to take leave during that period and
thus there was a conflict. I pointed out that the Commissioner’s
tone was strong, claiming that the complainant had occupied his
planned period of leave. However, the complainant replied that the
Commissioner had just read part of the document instead of the entire

content of the document. He requested the Commissioner to read the
whole document, but the Commissioner rejected. I stated both argued
against annual leave arrangement and whether the complainant had

mentioned “You’re playing tricks on me” in his office, along with the
incident of transfer of annual leave.

(The CCAC staff asked I if the complainant had specified the
Commissioner should not blame him in front of other subordinates
who also attended the meeting pursuant to law, and whether the
Commissioner requested I to give his/her opinions regarding what
the complainant had said. At that time, I had stated that such act
was against the law, but the Commissioner hindered him/her from
continuing to give comment.)
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I confirmed the above situation. In the meeting, he/she intended to say
that there was some staff of rank lower than the Commissioner and
the complainant, while one of them was just a Divisional Officer of 1*
class. Hence it was inappropriate for them to have a dispute in front of
their subordinates. However, I just had the chance to say “there was
some staff of lower rank” and then the Commissioner stopped him/
her (See overleaf of P. 422 and P. 443).

According to I, on the day or the following day of the meeting,
the Commissioner of the CB took a document recording what the
Commissioner intended to say in the meeting and requested I to give
his/her written legal opinions. The document was about the reason
why the Commissioner had to take his annual leave (due to sickness).
I stated the document was about the annual leave dispute between
the Commissioner and the complainant instead of legal issues. Being
a subordinate, I said that it was inappropriate for him/her to give
opinions (See P. 443).

In the statement of the Commissioner of the CB given to the CCAC, “The
complainant had submitted to him an application document for annual
leave transfer without signature that morning, hence he returned it to the
complainant, who said to (the Commissioner) very impolitely, ‘You're
playing tricks on me! My application should be approved according to law!’
Then the complainant left the office of (the Commissioner). Afterwards,
(the Commissioner) knew from another colleague (he had forgotten who
told him) of the Command that the complainant told the colleagues that
his application for annual leave transfer was unreasonably rejected by
the Commissioner. Therefore, the Commissioner decided to convene an
urgent meeting that afternoon for the purpose of clarifying the fact, adding
that he hoped to avoid misunderstanding that would affect cooperation.
(The Commissioner) stated the complainant had not requested (the
Commissioner) to read the content of the application and thus (the
Commissioner) believed that it was not necessary. (The Commissioner)
stressed that the complainant was very furious, adding that he smacked
his hand down on the table, stood up and said he would reserve the right
to pursue the matter. Then (the Commissioner) replied he could apologise
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3)

if there was any misunderstanding, adding that he sought to clarify the
matter in order to facilitate future cooperation in the meeting. Afterwards,
(the Commissioner) asked the complainant to leave the meeting room.”
(See overleaf of P. 686)

Analysis

It can be shown from the above information:

1)

2)

The complainant had submitted the Commissioner an annual
leave transfer application document without signature, but the
Commissioner returned it to him.

[The content of the annual leave application (Proposal No. 871/
GAC/2010): “1. According to my annual leave plan of this year, 1
will take my last period of annual leave during 17" — 27" December.
2. Since the Commissioner will take his special leave in August and
my daughter will only have long holidays in December apart from in
August, I have such arrangement for my leave so that I can accompany
my daughter and stay out of town. 3. I received a notice from the
Commissioner via Deputy Chief Fire Officer D who was the Acting
Chief of Resource Management Department that the Commissioner
would enjoy his annual leave in December. Therefore, I have to avoid
taking leave during that period. 4. Hence, according to Point 2 of
this proposal, if I cancel my annual leave plan in December, I will
lose the purpose and meaning of accompanying my daughter during
her holidays to stay out of town. According to Paragraph 4 of Article
83 of Statute of Personnel of the Public Administration of Macao, 1
hereby suggest your Excellency the Commissioner to carry forward
four days of my annual leave to the following year so that I am able
to accompany my daughter to stay out of town to enjoy holidays. 5.
Submit to the superior for consideration and giving an Order.” (See
P. 9 and P. 10)]

The Commissioner knew from another colleague (he had forgotten who
told him) of the Command that the complainant told the colleagues that
his application for annual leave transfer was unreasonably rejected by
the Commissioner. Therefore, the Commissioner convened a meeting
for supervisory staff to clarify the concerned matter.
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3) According to the complainant, the Commissioner pointed in the
meeting that he had met the complainant alone after receiving the
concerned proposal where he returned the proposal to the complainant
because it was not yet signed. Then the Commissioner stated that the
complainant was impolite and even said to the Commissioner, “You
surely know you’re playing tricks on me!”

4) According to five fire officers who attended the meeting, the message
they got was the Commissioner could only enjoy his annual leave
in December because of demand of work, but it happened that the
complainant also planned to take his leave in December which meant
their annual leave overlapped.

5) On the other hand, the complainant stated what the Commissioner
said was not true. The fact was when he made his application, the
Commissioner immediately returned to him the document, stating,
“Clean up your own mess”. Besides, the complainant requested the
Commissioner to read the entire document because the Commissioner
just read part of the story, but the Commissioner rejected.

6) The complainant believed that the act of the Commissioner to blame
the complainant in front of various staff of lower rank was against the
ESFSM.

7) The Commissioner had requested Legal Advisor I who was also
at the meeting to give his/her opinions. I intended to say that it
was inappropriate for the two to have a dispute in front of their
subordinates, but I just had the chance to state, “There were some
staff of lower rank”, and then the Commissioner stopped him/her.

8) However, there was not a proper conclusion regarding the attitude
and tone of the Commissioner and the complainant in the meeting
because the attendees made different statements. Some stated that the
Commissioner was calm while the complainant was furious, but some
said it was vice versa. Others said both were furious.

Two core problems can be summarised in this complaint: 1) The
mplainan in hat th mmissioner had not r h

whole application document of annual leave transfer such that some
supervisory staff believed the complainant intentionally brought



2013 Annual Report of the CCAC of Macao

Ao

ifficulti h mmissioner. 2) Th mplainant beli hat th
act of the Commissioner to blame him in front of other subordinates

violated the ESFSM.

The complainant pointed out that the Commissioner had not read the whole
application document of annual leave transfer such that some supervisory
staff believed the complainant intentionally brought difficulties to the

Commissioner.

Firstly, regarding core problem 1), the complainant mainly expressed

in_his application of annual leave transfer that he had previously
arranged to take leave from 17" to 27" December. Notified by the

mmissioner that h 1d enjoy his annual 1 in December, th
complainant thus made amendment to carry forward his annual leave
to the following year.

According to the information on hand, the Commissioner had not
read the entire application document of annual leave transfer of the
mplainant in the meeting. In ition, th mmissioner had n
clearly indicated that the document was an application of annual
leave transfer. In the meeting, the commissioner explained that he
could only enjoy his annual leave in December because of demand of
work, but it happened that the complainant also planned to take his

leave in December, which meant their leave overlapped.

It is worth stressing that even the minutes (See overleaf of P. 79 and

P. 80) of the meeting had not recorded the document submitted by the
complainant was an application of annual leave transfer. Instead it
just mentioned the complainant made amendment to his annual leave.

Under the above circumstances, information objectively shows that
the Commiissioner of the CB had not clearly indicated to the attendees
that the complainant had submitted an application of annual leave
transfer for carrying forward his leave to the following year. Instead,
the attendees misunderstood that the complainant intentionally made
amendment to the period of his annual leave in order to overlap the
Commissioner’s.
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nder the said circumstan hat th mmissioner presented in
the meeting is unfair to the complainant.

The complainant believed that the act of the Commissioner to blame him
in front of other subordinates violated the ESFSM.

On the other hand, the current ESFSM has not clearly stipulated that when
a superior blamed his/her subordinates, subordinates or staff of lower rank
of the said subordinates should not be at the site.

Therefore, the complainant claimed that the act of the Commissioner
to blame him in front of other subordinates violated the ESFSM is

invali

Lastly, it is worth noting that according to Sub-paragraph c) of Article 194
of the ESFSM, (“The fundamental principles of disciplines are: ...... c)
With regards to the relationship with the subordinates, the superiors shall
act as role models and establish a relation of mutual respect...... ) At the
time when the Commissioner returned to the complainant the document
of his annual leave transfer, only the two were at the site and thus the
CCAC was not able to judge whether the complainant was impolite after
investigation because the two insisted on their own statements. Therefore,

with regards to the Commissioner claiming that the complainant was
“impolite” and even said, “You surely know that you’re playing tricks

n me” in the meeting, th AC lacked the condition rmin
whether it was “true” or just the Commissioner ‘“‘defaming” the
complainant.

Meanwhil h n iving differen ments regardin
the tone and attitude of the Commissioner and the complainant in the
meeting, th AC is n 1 i hether th mimissioner
has sh no r h mplainant or vi r

However, it is ascertained that being the leadership of the CB, it sounds
too ridiculous to have handled the annual leave incident in such a way!
In case facing an enormous decision, how will the consequence be? It
is_unimaginable! This further proves that management problems are
prevalent in the CB.

* ok ok



2013 Annual Report of the CCAC of Macao

mplainan nsider hat i n ry for th

of the CB to approve his 2011 annual leave plan and published it on the
functional order pursuant to law, but the Commissioner failed to do so.

As for whether it is necessary to publish the annual leave plan on Functional
Order, the CCAC sent a letter to the CB on 29" November 2011 (See P. 230).

In the reply of the CB to the CCAC on 9" December 2011, “...there is no
need for our bureau to publish the annual leave plan on the Functional
Order of the CB every year. However, after all ranks of staff have filled out
the special forms (Format 8) ‘Application form for absence and holidays’
approved by Order no. 65/GM/99 and have received approval, our bureau
will publish it on the Functional Order in accordance with Paragraph 3
of Article 31 of the EMFSM and Paragraph 4 of Article 72 of the Internal
Regulations of the Fire Services Bureau. The CB has always abided by the
stipulations above.” (See P. 241)

Upon preliminary analysis, the CCAC explained that there is not such
a stipulation in the Statute of Personnel of the Public Administration of
Macao* and the EMFSM*. Similar stipulation is neither stated in the
Internal Regulations of the Fire Services Bureau.

On the other hand, according to the information on hand, the Commissioner
of the CB already approved the annual leave plan of the complainant on 1*
March 2011 and the then Chief of Resource Management Department had
notified the complainant verbally (the complainant has not denied it).

Based on the above information, there is no proof to support the
complainant on the validity of the complaint.

42 Paragraph 5 of Article 80 of the Statute of Personnel of the Public Administration of Macao stipulates, “5.
Department leadership shall give order to publish a table stating the amount of annual leave to which each
personnel shall be entitled in respect of the year no later than 15" January every year.” Paragraph 5 of Article
80 also stipulates, “5. Department leadership shall approve the annual leave plan no later than 1 March each
year and notify the personnel immediately.” Therefore, there is no stipulation to publish the annual leave plan
in the Statute of Personnel of the Public Administration of Macao.

43 In fact, Paragraph 3 of Article 31 of the EMFSM stipulates, “3. Annual leave and holidays shall be published
on the Functional Order of all forces of Public Security Forces of Macao at which militarised staff provide
service.” However, there is no stipulation to publish the annual leave plan on the Functional Order.
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& ok osk

VII. Upon dispatching to the Central Fire Station, the complainant had no
access to any work-related information.

(1) About the complaint

1. The complainant told the CCAC, “The complainant was dispatched to a
workplace inside a “deserted” building of the Central Fire Station since
September 2010 and his power vested by the Secretary was suspended.”
Besides, he felt that he was isolated from receiving information
unreasonably because he was never notified on any internal circular
documents or documents from other departments, such as activity invitation
letters from the Public Administration and Civil Service Bureau and the
Office of the Chief Executive, and even notices and circular documents of
the Fire Services Welfare Association etc.

(2) Relevant statements

1. Considering that the secretary to the Commissioner could give evidence,
the CCAC thus invited him/her to the CCAC to give a statement.

2. O declared to the CCAC, “(The CCAC staff asked O if there were any
documents that should be given to leadership were not handed to the
complainant but just handed to S when the complainant still served
as the Deputy Commissioner.) O said that he/she remembered it did
happen. However, he/she added that sometimes after the Commissioner
had examined the documents, he would not specify to which Deputy
Commissioner the documents should be handed to. Then O would hand
the documents to the concerned Deputy Commissioner according to
usual practice, such as documents related to activities held by the Fire
Services Welfare Association.” On the other hand, there were cases that
the Commissioner would specify some documents to be handed to Deputy
Commissioner S only. O remembered that those documents involved
operations of the CB and explained that such act was due to the respective
duties responsible by the Deputy Commissioners. As for some unimportant
documents, he/she added, the Commissioner would give instructions
to directly archive them (such as some information regarding foreign
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4,

embassy). Under these circumstances, the documents would not be sent
to the two Deputy Commissioners. O said that when the complainant still
served as the Deputy Commissioner, the documents would be sent by the
messengers to the complainant as his workplace was in the Central Fire
Station.” (See overleaf of P. 525 and P. 526)

Besides, O said the following when giving a statement, “O stated that, when
the complainant served as the Acting Commissioner, the Commissioner
would instruct O to report to him directly or to Deputy Commissioner S
when there were problems related to work commencing from late 2010. O
also said that he/she would hand the documents to Deputy Commissioner
S instead of the complainant for examination as his office was in the
Central Fire Station which was far away from the Headquarters in Sai Van
Lake when the complainant served as the Acting Commissioner.” (See P.
526)

Analysis

According to the statement, the Commissioner of the CB sometimes
did hand some leadership documents to Deputy Commissioner S only
and would not pass them to the complainant. Such documents involved
operation of the CB. As for general documents that were not specified to
be handed to which Deputy Commissioner such as documents relevant to
activities held by the Fire Services Welfare Association, the secretary to
the Commissioner O would send them to the complainant.

According to Subparagraph (6) of Article 17 of Fundamental Provisions
tatute of Leadership and Management, th mmissioner of the CB

is obliged to administration of human resources, financial resources,

materials and asset resources.

Therefore, th mmissioner of the CB h h r i

which Deputy Commissioner the documents related to operation of
the CB shall be handed.

Moreover, information shows that the Commissioner of the CB
n th r of th mplainant ted through Order
B/2010 of 31% March rder 18/CB/2010 on 15™ mber
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201 nder this circumstan here is no sign of malpracti f th

Commissioner of the CB for not handing the documents related to
operations of the CB to the complainant.

5. To conclude, there is no sign that the complaint is valid.

* ok ok

VIII. In his order, th mmissioner of the CB order hat th mplainan

carry out study of the work of the CB and submit a report on it, requiring
that confidentiality be maintained and no assistance be sought from others.

(1) About the complaint

1. The complainant stated to the CCAC, “In his order, the Commissioner of
the CB ordered that the complainant carry out study of the work of the CB
and submit him a report on it, requiring that confidentiality be maintained
and no assistance be sought from others.” (See overleaf of P. 3)

(2) Related facts and statements

1. Information shows that the Commissioner of the CB issued Order No.
18/CB/2010 and 19/CB/2010 on 15" September 2010 and 24" September
2010 respectively and stated in the former, “I ordered the Deputy
Commissioner (the complainant who was equivalent to the rank of Deputy
Fire Commissioner) to carry out the study and analysis of the internal
operation of the bureau and then make a report and work plan individually
and confidentially. He shall report and render suggestions in light of the
actual situation to accord with the new government policy of the SAR.”
(See P. 81)

2. As for the content of the above Order, the advisor to the Office of the
Secretary for Security stated in its Opinion, “...after analysis of the above
Order, the content of work is considered too rough and vague. Strictly
speaking, the request of ‘reporting and rendering suggestions in light of
the actual situation’ implies that the Deputy Commissioner himself can
determine whether to report and render suggestions in light of the actual
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situation. In other words, relevant decision shall be made by the Deputy
Commissioner (the complainant) and it is his discretion to make opportune
Jjudgment. (Another paragraph) The CB is responsible for a wide range
of internal work including fire fighting, rescue, logistics support, human
resources, finance, resource management, among the others, and thus it
seems ineffective to conduct the work in confidence since detailed study
and analysis have to be conducted before making macro and in-depth
study, analysis and formulating a report or plan. In addition, hardware like
office facilities and software like support at work are two separate issues.
If what the Deputy Commissioner (the complainant) has complained
including unable to receiving information and participating in meetings is
true, it is just an empty talk to execute Order No. 18/CB/2010. ...Given the
above, the blame on failing to submit the report and work plan according
to Order No. 18/CB/2010 issued by the Commissioner shall not be simply
laid on the Deputy Commissioner and it shall not constitute a sufficient
reason for terminating the Deputy Commissioner’s (the complainant’s)
appointment (fixed-term appointment).” (See overleaf of P. 6 of Annex 1
and P. 7)”

In other words, the advisor to the Secretary for Security also believes that
the content of the above Order issued by the Commissioner of the CB is
too rough and the work is irrelevant to be carried out “in confidence”.

In the statement of the Commissioner of the CB given to the CCAC, he
stated, “What the Deputy Commissioner was requested to carry out was to
formulate the annual report of the CB and the work plan of the following
year. (The Commissioner) explained that it was a routine project that the
complainant had worked on before, but it was afterwards carried out by
two to three staff of the Command and led by the Deputy Chief Fire Officer
of the Command. The work was requested to be carried out in confidence
because the complainant might suggest some forward-looking work
which was yet to be carried out or was at the stage of studying. Therefore,
it should be kept confidential.” “(The Commissioner) explained if the
complainant needed any information or support, he could request staff of
the Command for assistance. (The Commissioner) had never hampered
the complainant from seeking assistance from the staff of the Command
Department over the relevant work. It was just the complainant who had
not made any relevant request.” (See overleaf of P. 684 and P. 685)
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5. In addition, when asked by the CCAC whether the transfer of the
complainant to the Central Fire Station will affect him from carrying
out research and analysis as well as formulating report and work plan,
particularly in seeking assistance from staff of the Command, the
Commissioner replied, “Due to the avian flu drill (lasting for three days to
one week), some colleagues of the Command also worked in the Central
Fire Station. Upon completion of the drill, relevant personnel went back to
the Sai Van Lake Headquarters. The complainant had served as an official
for so many years that he could reflect (to the Commissioner) in writing
if he encountered any difficulties and problems in performing his work.
However, he had not contacted (the Commissioner) or reflected his need.”
(See P. 685)

(3) Analysis

1. In fact, the CB carries out many functions. Judging from the content

f the Order of th mmissioner, it i jectivelv unabl identif
what work the complainant should be in charge of.

2. In addition, from the content of the Order of the Commissioner that the
complainant has to “carry out study and analysis of the internal operation
of the bureau individually and confidentially”, apparently, it can be implied
that relevant work can only be carried out by the complainant himself
without disclosure to the others.

3. The complainant stated in the written statement to the Judiciary and
Disciplinary Board, “Our bureau has long set up various task forces to
Jollow up the study mentioned in the above Order a few years ago and
they will submit reports to the Command regularly. Before I was reduced
to a figurehead, I was the leader of many task forces. Due to the content
involves different departments of our bureau, it is necessary for relevant
supervisory staff and official representatives to join hands to conduct the
study, render suggestions and provide the latest information.” (See P. 95)

4. In fact, information from the CB reveals that the Commissioner of the
CB had established a special task force to make analysis and study of the
attendance system along with the guidelines of accessing different Fire
Stations (See P. 17 and overleaf and P. 48 of Annex 8).
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10.

11.

Under the above circumstances, there is objectively no reasonable ground
to support the Commissioner of the CB to request the complainant to

be “‘solely responsible” for the entire study and analysis of the internal
operations of the CB.

Moreover, relevant study involves all duties of the CB. Therefore, it is
necessary for the complainant to communicate and discuss with staff of
different subunits when carrying out relevant study and analysis of it so as
to understand the actual situation of relevant work. It is objectively very
justifiable. How can a researcher do a research “behind a closed door”
without knowing the actual situation? How can the research and result of
analysis be operational?

However, the Commissioner requested the complainant to carry out study
and analysis of the work “individually and confidentially”. Such request is
significantly contradictory to the nature of the appointed work. Justifiable

ground to support the work is also not seen.

n th her han h m r ntion is j ing from th

Commissioner’s Order, it is objectively unable to conclude the work
refers to the routine annual report and work plan of the following
year.

In fact, if the Commissioner intends to appoint the complainant to be
in charge of the routine annual report and work plan of the following
year, he can and should specify it in the Order.

In addition, judging from the content of the Commissioner’s Order —
“carrying out study and analysis of the internal operation of our bureau
individually and confidentially”, it is objectively believed that only
the complainant himself shall carry out relevant work and he shall

not disclose it to any other. Such implication contradicts to the
mmissioner’s claim that th mplainant can seek assistance from

h ff of th minan

Therefore, the Commissioner has failed to convey his work instructions

properly through his Order that the complainant taking charge of

the routine annual report and work plan of the following year in a
ndition that h n seek assistance from the staff of th mman
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12. Finally, with regards to the “termination of the Order of the Commissioner
of the CB No. 6/CB/2010 about the delegation and sub-delegation of
authority to the Deputy Commissioner (the complainant) as published in
Series 11, No. 13 of the Official Gazette of the Macao SAR dated 31°' March
2010 as stated in the Commissioner’s Order No. 18/CB/2010, it is worth
noting that an advisor to the Office of the Secretary of Security specified that
there is an existence of substantial defect and defect in form. It is because
“The delegation of power to the Commissioner of the CB originates from
the Order of the Secretary for Security No. 154/2009; whilst Paragraph
2 of this Order stipulates that the Commissioner shall delegate his power
to the Deputy Commissioner or personnel who bear supervisory functions
by way of issuing an Order, subject to the ratification of the Secretary for
Security and publication on the Official Gazette of the Macao SAR. Order
of the Commissioner of the CB No. 6/CB/2010 was issued in accordance
with Paragraph 2 of Order of the Secretary for Security No. 154/2009 and
was published on the Official Gazette of the Macao SAR. However, the
Commissioner altered the sub-delegated power that was ratified by the
Secretary for Security through Order no. 18/CB/2010 without presenting
it to the Secretary for Security for ratification and publishing it on the
Official Gazette of the Macao SAR. Therefore, there is an existence of
substantial defect and defect in form in Order no. 18/CB/2010” (See P. 7
and overleaf of the Annex)

* ok ok

IX. The Commissioner violated the law by ordering the complainant to follow
the normal and fixed working hours

(1) About the complaint

1. The complainant revealed to the CCAC that: “The Commissioner ordered
the complainant to follow the normal and fixed working hours by means of
an Order. However, in accordance with Law no. 15/2009, there is no fixed
working hour for personnel of leadership and chiefs. Therefore, the order
of the Commissioner is suspected of a violation of the law.” (See overleaf
of P. 3).
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(2) Related facts and statements

The Commissioner of the CB expressed in his response to the CCAC
dated 9" December 2011 that: “(...) the staff attendance management of
the CB is a comprehensive management regime, which is applicable to
all work locations and all staff of the CB (including militarised and non-
militarised personnel). (Another paragraph) Before the return of Macao
to China, when I took over the duties as the Commissioner, I had already
noticed the problems existed in attendance management of staff. Given its
serious impact on the operation of the department, immediate corrections
were imposed. Since then, staffs of all levels were requested to start and
finish their services on time in accordance with the schedule defined for
the corresponding type of work. Later on, it was decided to sign in and out
for record of attendance. On 24" January 2003, the “Guidelines on taking
attendance by signing the registration book” was issued (...), to stipulate
the attendance management of personnel who are not subject to the system
of shift work. Subsequently, on 5™ October 2005, “Guidelines on defining
various working hours (for militarised personnel)” (...), to further affirm
the working hours of militarized personnel, which includes all militarised
personnel of the CB. Afterwards, the CB had sequentially issued the
“Guidelines on defining various working hours (for non-militarised
personnel)” in May 2006 (...). The attendance guidelines of our Bureau are
applicable to all staff, including leadership and chiefs, they should abide
by the guidelines and sign in and out on the registration book based on
their defined working hours. (...) (Another paragraph) In 2010, an official
of the leadership needed to change the workplace temporarily, given
the situation; I have made an order as well to remind the said official to
continue to fulfil the relevant obligations. (Another paragraph) The reason
for our Bureau to formulate the above mentioned guidelines is merely to
fulfil the monitoring obligation stipulated in Paragraph 2 of Article 12 of
Law no. 15/2009, Paragraph 7 of Article 18 of Administrative Regulation
no. 26/2009 “Provisions Supplementary to Statute of Leadership and
Management”, as well as Article 79 of the “Statute of Personnel of Public
Administration of Macao”, ensuring the compliance with the obligation
of assiduity and observe the normal working hours by all staff. Therefore,
we need to stress that the above general requirements do not prejudice
against the provisions concerning the exemption of fixed working hours of
leadership and chiefs due to justifiable reasons such as the need of work.
(See P. 241 to 243).
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In order to prove the facts presented by the Commissioner, the CCAC
on one hand requested the CB to provide the copies of the sign in and
out record of the leadership and chiefs during the period between January
2010 to December 2011, including copies of written record of leaving
the workplace during the work period if there was any (see P. 399); on
the other hand, the CCAC sought clarification concerning the matters of
attendance management and signing of registration from the leadership
personnel when they came to the CCAC to provide statements.

First, according to the sign in and out records provided by the CB (See
P. 421 and Annexes 11 to 21), the Deputy Commissioner and all the
leadership personnel of the CB have started and finished their services
and signed in and out based on the normal office hours. Moreover, prior
to being transferred to work at the Central Fire Station, the complainant
has been carrying out the same practice (serving normal office hours and
signing in and out).

In addition, during the time when the chiefs of the CB made statements
h A P.2 rleaf of P. 403, 404, 470, 475, 480, 486, 4
and overleaf of P. 494), all of them expressed that they were subject to

the fulfilment of normal working hours and signed in and out.

Analysis

Itis pointed out in the opinion report made by the adviser to the Office of the
Secretary for Security that: “With reference to Article 12 of Law no. 15/2009
Fundamental Provisions of Statute of Leadership and Management, (Note:
Former regime was established in Article 7 of Decree Law no. 85/89/M
of 21°" December, the content is the same as the current regime), there
is no fixed working hours for the leadership and chiefs, however, this
does not mean that they are exempted from observing the obligation of
assiduity, rather it mainly reflects that when such personnel is requested
for compulsory attendance at services, they will not be compensated for
overtime work. (Another paragraph) The Commissioner of the CB, for the
need of monitoring and supervision of the staff, deems necessary to take
measures, including the request of signing in and out by all staff. Indeed
the Commissioner is entitled to oversee the attendance of the employees,
but I have reservations with regard to impose such supervision on other
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leadership and chiefs since it is in conflict with the special provision of
Article 12 of Law no. 15/2009. In fact, the performance of the leadership
and chiefs should be evaluated not merely by their punctuality;, more
consideration should be given to their dedication and zeal in performing
their duties, particularly when the personnel concerned is exempt from
fixed working hours.” (See overleaf of P. 5).

While respecting the opinions mentioned above, the CCAC deems that
in accordance with the stipulations of Paragraph 1 of Article 12 of the
Fundamental Provisions of Statute of Leadership and Management (1.
There is no fixed office hours for the leadership and chiefs, they will not be
compensated for overtime work), Paragraph 1 of Article 78 of the Statute
of Personnel of the Public Administration of Macao and Order no 21/
GM/95, even though in principle the leadership and chiefs are exempt
from following the normal working hours for their services, however,
when considers also the provision of Paragraph 2 of Article 12 of the
Fundamental Provisions of Statute of Leadership and Management: “2.
The term no fixed office hours as described in the preceding Paragraph
refer o ere B . i . oo
to their duties at any time and they shall observe the general obligation
of assiduity and the normal hours of work.” (Emphasis added). In other
words, within the government department, the competent leadership (such
as the Commissioner), under the prerequisite of sensible reason, may

r t th rdinate 1 rshi h Deput mmissioner
or chiefs to report to their duties based on normal office hours.

Thus, in this case, under the provisions of Subparagraph 1) of Paragraph
2 of Article 7 of Administrative Regulation no. 24/2001 of 22 October
Organisation and Operation of the Fire Services Bureau, Subparagraphs
5) and 6) of Article 17 and Subparagraph 7) of Article 18 of the
Provisions Supplementary to Statute of Leadership and Management, the

Commissioner of the CB has the authority to request the complainant
to observe the normal office hours and sign in and out.

Certainly, for the Commissioner of the CB, when making such decision,
there must be a sensible reason and free from being ‘“‘injustice” and
“malicious”, or else it will constitute a violation of ‘“principle of
equality” and “‘principle of good faith” embodied in Articles 5 and 8
of the Code of Administrative Procedure respectively.
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5. It could be seen from the above data, especially the sign in and out record
provided by the CB and the statements of the related personnel, indicating
that the leadership and chiefs have to abide by its internal guidelines and
sign in and out at normal working hours.

6. In other words, the existence of the violation of “principle of equality” and
“principle of good faith” has not yet been found.

7. In the above circumstances, this complaint is not substantiated at this
stage.

& koK

X. The Commissioner purposely picked on the complainant and ordered the
r h ntral Fir ion to record the time-in and time- f th

complainant

(1) About the complaint

1. The complainant expressed to the CCAC that: “(...) The complainant
found out from what was said among the colleagues afterwards that
starting from the first day of his work in the Central Fire Station, the
Duty Officer (commonly called the guard) of the Fire Station received an
order from the superior to proceed with daily registration of the hours of
entry and exit of the complainant and submit the records to the superior
everyday. However, according to the attendance guidance of the CB, it is
not necessary for the guard to register the hours of entry and exit of those
personnel of the CB who are subject to normal business hours since the
attendance of the respective staff is monitored by the superior through
means of signing the registration book. According to the knowledge of the
complainant, in general, the guard would only proceed with registration
under the following situations: departure of staff for personal reasons,
departure of staff using the vehicle of the CB for the provision of external
services, entry of visitors into the area of the CB, entry of staff of the
CB who did not serve in the Central Fire Station, or entry of staff to the
workplace during vacation. He added that according to the attendance
guidance, it is not necessary for the guard to register the entry and exits
of those personnel with ranking equivalent or superior than the division
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2.

level. Therefore, the complainant thought that he was being ‘picked on’ by
the Commissioner by adopting such measure.” (See overleaf of P. 3).

The complainant also reported the following: “On the other hand, when
the complainant ceased serving as the Deputy Commissioner on I[*
September 2011, the superior changed the order and requested the guard
to proceed with the registration of the time-in and time-out of all staff
subject to normal business hours. However, given the large number of
staff covered and according to the complainant’s knowledge, after the
guard had expressed the difficulties in the execution of the same order, the
superior made alternation to the respective measure and commanded the
guard to register only the entry and exit of the high ranking officials in the
Central Fire Station. Since there are only a few high ranking officials (the
complainant is one of them) in the Central Fire Station and the complainant
knew that such measure was not applied to other operation stations, thus,
he considered the measure was targeting at him.” (See overleaf of P. 5).

Related facts and statements

According to the data available, the complainant began to perform his
duties in the Central Fire Station on 27" September 2010 (See P. 81). The
relevant attendance records could be seen in Annex 11.

The complainant stated that the Commander of the Central Fire
Station, H, Divisional Officers, K, I. and M could serve as witnesses in

this case (See overleaf of P. 3 and P. 14). Thus, the CCAC has requested

the above persons to provide statements.

In addition, the CCAC has also sought information with regard to the
procedures and formalities relating to the control of attendance from the
current and former staff of the CB.

Listed below is the content of the statements provided by the related
persons:
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Name Statement

As instructed by T, H has arranged the staff responsible for registering
the entry and exit of personnel and visitors (i.e. the “guard” at the
entrance) to register the entries and exits of the complainant (including
the starting and finishing time, and other in and out times). The record
was faxed to T at the end of the work on the same day. H expressed
that such measure was applied to the complainant only throughout
the complainant’s period of service at the operation station. H also
pointed out that normally the “guard” at the entrance needed to take
registration of visitors (time of arrival and departure and reasons for
visits) in the past and give out the registration card, as well as to
register the time of exit and re-entry of colleagues who were excused
from work for personal reasons during working hours. However, T
requested H to arrange the respective staff to register any exit and
entry time of the complainant and fax the record to T on the same day
(See P. 457).

There are internal guidelines regulating situations of absence from
H work for personal reasons during working hours. The guidelines
stated that it is not necessary for personnel that are equivalent or
superior to departmental level to fill in any forms. However, it came
to H’s knowledge that for those who are exempted from filling in the
forms as described in the guidelines may be excluded depending on
the situations and the decision is made by the Commissioner. With
regard to whether the complainant needs to fill in the form, H has no
idea. For those who needed to leave the workplace for the provision of
external services, they will wear field assignment card under normal
circumstances (See P. 457 and its overleaf)

According to the understanding of H, those leadership personnel with
ranking that are equivalent to chiefs (department head) or above may
leave the workplace during office hours without following the above
procedures, the “guard” at the entrance will not take the initiative to
stop them upon entry or exit during office hours (See overleaf of P.
457).




2013 Annual Report of the CCAC of Macao

K expressed that during emergencies, normally K will be responsible
to inform the Commander of the Station of the operation unit verbally.
After obtaining the verbal permission from the Commander of the
Station, the staff concerned may leave the workplace for personal
reasons during working hours, the “application form for absence due
to personal reasons” could be submitted afterwards. For foreseeable
situations, the staff should submit the “application form for absence
due to personal reasons” 3 days in advance and they could only leave
the workplace for personal reasons during working hours after the
permission is granted (See P. 438).

L pointed out that after August 2010, he was ordered by the then
Commander of the station, H, and later by the assistant Commander
of the station, V (Deputy Divisional officer of 1% class) to inform the
“guard” that is on duty to register the time of entry and exit of the
complainant (back then there were only three high ranking officials,
H, V and the complainant). Subsequently, in February or March 2011,
the then Commander of the station, P, had ordered L to request the
“guard” who was on duty to register the time-in and time-out of all
staff. L had responded that given the large number of people involved,
there would be a long queue during the peak hours of entry and exit
which could jeopardize the order at the site. After re-affirming that
the measure was not feasible, the Commander changed to request the
registration of the time-in and time-out of high ranking officials only.
At that time, the high ranking official included the Chief of the Fire
Services Training School, the Commander of the station P, V and the
complainant (L expressed that such measure had never been adopted
by other stations). Subsequently, Divisional Officer of 1* class, N,
was appointed the Commander of the station, after N assumed the
post of Commander, he/she ordered L to “verify more specifically,
check again more accurately and write more precisely” the time of
entry and exit of the complainant. L. said that such measure was
only applied to the complainant and had not been adopted by other
stations. . emphasised that concerning the attendance taking of staff,
the present mechanism of signing the registration book could record
the time-in and time-out of the staff, it is not necessary to the “guard”
to do a separate registration (See P. 428 and overleaf).
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M said that soon after the complainant was being transferred to the
Central Fire Station, M was instructed that the “guard” needed to
record the hours of entry and exit of the Deputy Commissioner.
Subsequently, it was requested that such measure should apply to all
personnel serving at the Central Fire Station, given the large influx
of people at the same time during the peak hours; it was difficult to
implement such measure. Following the opinions expressed by the
staff concerned, it was decided that the officer at the entrance needed
to record the hours of entry and exit of the high ranking officials only.
The measure was still in force at the time of making the statements.
At that time, there were only two high ranking officials assigned to
the Central Fire Station - the complainant and the Commander of
the Station. M just took care of the implementation of the relevant
measure in accordance with the instruction of the Commander of the
Station without thinking of the reasons for adopting such measure or
its rationality. (See P. 431).

N revealed that he/she was transferred to the Central Fire Station
as Commander of the Station in June or July 2011. The former
Commander of the Station P mentioned to N about the special
measure there, which was the “guard” needed to register the time
of entries and exits of the senior Fire Services officials at the Central
Fire Station.

N added that at present, the Chief Fire Services (the complainant) and
N himself/herself are the only senior Fire Services officials serving at
the Central Fire Station.

N also said that when he/she was the Commander of the Fire Station at
Areia Preta, with high ranking Fire Services officials stationing there
as well, but the above-mentioned order was not implemented. The
officer on duty would announce “Commander of the Station returned
to the Station” or “Commander of the Station departed the Station”
through the intercom speaker when N returns or leaves the Station”.
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(Staff of the CCAC asked N whether P had explained the reasons
for the implementation of the aforementioned special measure of
attendance registration at the Central Fire Station)

N expressed that P did not explain the reasons, saying only that it was
an order from the superior.

(Staff of the CCAC asked N that after F took over the position of the
Commander of the Operation Department of Macao, was there any
instructions to continue the implementation of these measures)

N said that F had not given him/her any indication for the continuation
of the aforementioned measures. However, since N had not received
any orders to cease these measures, therefore, the implementation of
these measures continued.

N added that in his opinion, upon assuming the position of the
Commander of the Operation Department of Macao, F should have
discussed with T about the “hand over” of tasks, thus, N believed
that F should be aware of the existence of such special measures of
attendance registration.

N recalled that when first took over the position of the Commander of
the Central Fire Station; he/she had reminded the “guard” to continue
the measure previously applied, in particular the registration of the
hours of entry and exit of the high ranking officials. It was because
he was afraid that during the change of leadership, the guard at the
entrance would overlook and fail to register.

Finally, N added that according to unofficial source of information that
he received, the reason for the implementation of the aforementioned
special measures to monitor the attendance at the Central Fire Station
was because someone’s unwillingness to abide by the established
monitoring mechanism and sign in and out on the registration book.
(See P. 528 and overleaf of P. 529).
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(The staff of the CCAC asked A the procedures that should be taken
if it was needed to leave the workplace during working hours for
personal reasons.)

A responded that it was necessary for him/her to inform the
Commissioner by phone, he/she could only leave the service after
obtaining the permission from the Commissioner. Meanwhile, A
would record the time of departure and return to the workplace in
the relevant individual profile, which would be submitted to the
Secretariat and Reception Division within one to two months.

A also expressed that upon his exit or re-entry to the workplace (Sai
Van Lake Fire Station), he would not go through the formality of
registering the time of exit and entry. A only noticed that the “guard ”at
the Station would salute to him, however, he did not know that the
officer at the entrance would record the time of exit and entry. (See
P. 404).

(The staff of the CCAC asked G the procedures that should be taken
if it was needed to leave the workplace during working hours.)

G responded that for personnel with the ranking of the division head
or department head that report directly to the Commissioner of the
CB, they had to inform the Commissioner directly before leaving the
workplace. It was not necessary to explain to the guard at the entrance
upon departure, but the guard would record the time of entry and exit
of the vehicles of the CB. Regarding supervisory level staff who are
not directly subordinate to the Commissioner of the CB (including
G), they need to inform their direct superior (who was the Chief
of the Operation Department in the case of G), and put the remark
“absence from work due to external services” on the respective
day of the “registration sheet”. In case of leaving the workplace for
personal reasons, those personnel with the ranking of division head
or department head that report directly to the Commissioner, they
only needed to give reasons to the Commissioner and it was not
necessary to explain to the guard at the entrance upon departure. For
supervisory level staff who are not directly under the Commissioner
(including G and all other personnel of the CB), it was necessary
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to fill in the “absence from work for personal reasons” application
form which is subject to the approval of the head of the department.
The staff needed to show the approved “absence from work for
personal reasons” application form to the guard at the entrance. The
guard would mark the departure time on the form as well as the
time of re-entry when the staff concerned returned to the service. In
principle, the supervisory personnel and other general staff who are
not directly under the Commissioner needed to make up the hours for
their “absence for personal reasons”, unless otherwise specified (e.g.
follow-up medical consultation) (See P. 470 and its overleaf)

C said that when he/she was the Chief of the Fire Services Training
School (supervisory level), if he/she knew in advance that he needed
to leave the workplace for personal reasons, he/she would have to
proceed the formality of application and registration during exit and
re-entry like other non-supervisory level staff. In case of unexpected
circumstances to leave the workplace for personal reasons, since C
and the Commissioner of the CB worked in different locations, he/she
would inform the Commissioner to obtain his approval. Then he/she
would take the initiative to give the details to the “guard” (given that
the “guard” would generally be a fireman on the base of hierarchy,
thus it is not possible to require the superior to give details of where
he is going from the sense of hierarchy). The officer would then
register and announce through the microphone. It is likely that staff
in the telephone room of the Station would also make its registration.
It was necessary to submit the application form subsequently after
returning to the service. With regard to supervisory personnel leave
the workplace for the provision of external services, it is not required
to wear the “field assignment card” or to inform the officer at the
entrance. However, the “guard” would record it as usual since it is
their responsibility to record all entries and exits of all people at the
Station during office hours.

C stated that the “guard” would not proceed with the registration of
the time of entry and exit of staffs during the shift change (i.e. the
beginning and end of normal office hours and lunch break) due to the
large flow of people that has made this task impossible. (See overleaf
of P. 475).
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(The staff of the CCAC asked D the procedures that should be taken
if it was needed to leave the workplace during working hours for
personal reasons.)

D responded that it was necessary to fill in the application form
for absence from work for personal reasons and submit it to direct
superior. After obtaining the approval, it was required to hand the
certificate of approval to the “guard” when leaving the workplace
in order to verify and register the time of exit. Likewise, he/she had
to register the time of re-entry at the entrance when he/she returned
to the workplace. On the other hand, in case the exit for personal
matters took place before the beginning of working hour, since it
was not possible for the “guard” to make any registration of the time
exiting the workplace, therefore, the staff concerned needed to make
statement for such circumstances. (See P. 480).

(The staff of the CCAC asked D whether the “guard” of the
Headquarters at the Sai Van Lake would record specifically the time
of entries and exits during normal office hours of the “high ranking
officials” stationing at the Station.)

D expressed that he was not aware of such situation. In fact, due to the
large flow of staff entering and exiting the Headquarters during the
beginning and end of office hours, it was infeasible to register every
count of entry or exit (See P. 482).

With regard to leaving the workplace during working hours for
personal reasons, it was necessary to seek approval from the superior
through filling in and submitting the “absence from work for personal
reasons” application form. E added that in case of unexpected
circumstances, he would obtain permission from T verbally and
subsequently submit the “absence from work for personal reasons”
application form after returning to the workplace. (See P. 486).
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The “guard” of the Headquarters of Sai Van Lake would not record
the entries and exits of the staff during the beginning and end of
normal business hours and lunch break due to the large flow of
people. In addition, J was not aware of the situation that the “guard”
would record specifically his/her entries and exits during office
hours. In fact, his/her attendance was being monitored through the
aforementioned mechanism of signing in and out on the registration
book. (See P. 490).

J stated that in case of foreseeable situations that absence from
work during working hours for personal reasons was needed, it was
necessary to fill in the form prescribed in the internal guidelines and
submit the application in advance. He could only leave the workplace
after obtaining the permission from the competent authority. When
leaving the workplace, J needed to show to the “guard” the document
of approval and the latter would register the time of departure
and subsequently report to the respective competent authority for
approving the exit. (See overleaf of P. 490).

F claimed that if staff needed to leave the workplace during normal
office hours for personal reasons, it was necessary to fill in and
submit the “absence from work for personal reasons” application
form to the direct superior (head of division / head of department /
Commissioner) for approval. Supervisory level staff had to undergo
the same procedures. The applicant should present the form during
exit and re-entry and hand it to the “guard” to register the time of exit
and re-entry on the form (See P. 494 and overleaf of P. 495).

According to F, all workers on duty at the entrance of all stations were
required to record the time of entry and exit of all people (including
staff of the CB) and vehicles (...). However, it was not necessary to
record the times of entries and exits of staff at the beginning and
end of normal office hours and at lunch time, since there was other
monitoring mechanism implemented to oversee the staft’s attendance.
(See overleaf of P. 495).
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F claimed that he/she did not make any specific request to the officers
at the entrances of the stations that he/she administered (including
the Central Fire Station) to record the time of entry and exit of the
“high ranking officials” stationing there, nor did he/she receive such
instructions from anybody. (See overleaf of P. 495, F was appointed
as Chief of Operation Department of Macao on 1% March 2011).

When providing the statement to the CCAC, the Commissioner reported
the following: “(...) The cause of the incident was the dissatisfaction
of the complainant regarding his name not being placed on the top of
the registration sheet. Feeling undermined and dignity impaired, the
complainant refused to sign the registration sheet. Subsequently, the then
Chief of Operation Department of Macao, T, and the personnel responsible
for monitoring the attendance of the Command, R, told the Commissioner.
Back then, the Commissioner had expressed that they could drop down
the time of entry and exit of the complainant according to the record.
T, in turn, asked if he could register the time of entry and exit from the
recorded video. The Commissioner responded that in the meeting that
he had with the complainant, the latter said that: ‘I will not sign in and
out, the Commissioner can review the recorded video and the registration
record made by the officer at the entrance.’ Thus, the Commissioner said
it was alright to do so, but needed to pay attention to the protection of
privacy. The Commissioner added that based on what he could recall,
the complainant had expressed his rejection of sign in and out in writing,
expressing that if the Commissioner wanted to know about his attendance,
he could consult the respective registration or watch the video.” (See
overleaf of P. 685).

The Commissioner also said that: “No instruction was ever given to T to
request the “guard” of the Central Fire Station to record specifically the
time of entry and exit of the complainant. Nevertheless, he knew nothing
about the issue of the “guard” of the Central Fire Station being instructed
to record specifically the time of entry and exit of the complainant. He
added that according to his knowledge, the “guard” has always been
recording the time of entries and exits of all people at the Fire Services
Bureau, whilst acknowledging that it was difficult to make individual
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record of the time of entry and exit at the beginning and end of normal
office hours due to the large influx of people.” (See overleaf of P. 685).

The Commissioner expressed that: “If T had given instruction to the
“guard” to record specifically the time of entry and exit of the complainant,
the then Deputy Commissioner, without the approval of the Commissioner,
T could have been suspected of slight usurpation of functions and lack of
respect for the superior. However, he felt understandable that the relevant
approach of T was merely for the purpose of his functions and it could
also be the misunderstanding of T with regard to the indication of the
Commissioner (T had asked the Commissioner if he could watch the
video).” (See overleaf of P. 685 verso).

When making the statement, T expressed the following: ““(...) He had never
instructed H to request the “guard” of the station to record specifically the
time of entry and exit of the complainant. T gave supplementary explanation
with regard to the complainant, the then Deputy Commissioner, refused
to sign in and out on the registration sheet when he was transferred to
the Central Fire Station. For this reason, T presented the situation to the
Commissioner and the latter requested T to find out the reason for the
complainant’s refusal. In addition, T was asked to drop down the time of
entry and exit of the complainant through the record of the surveillance
system placed at the entrance of the Central Fire Station. T expressed that
at that time the Commissioner did not request him to order the officer at
the entrance of the operation station to record specifically the time of entry
and exit of the complainant. On the other hand, the complainant stated that
he had requested H to provide the existing data regarding the registration
of entry and exit of personnel made by the officer at the entrance. T stated
that the data concerned was the record of personnel leaving or re-entering
the operation station during office hours.” (See overleaf of P. 759).

T also expressed that: “During the start and end of the office hours, given
the large flow of staff entering or exiting the operation station, it became
unfeasible for the officer at the entrance to register the time of entry and
exit of all personnel and they had never made such attempt. Besides, the
times of entry and exit of the staff were recorded through signing on the
registration sheet”. In addition, T denied having ordered the officer at the
entrance of the Central Fire Station to register specifically the time of entry
and exit of the high ranking fire services officials. (See overleaf of P. 759).
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(3) Analysis

The time of arrival and departure being registered specifically

First, regarding the i fil h mplainan

specific record of the time of arrival and departure of the complainant,
after summarising the information collected and the statements given
above, we could conclude the following points:

On 27" September 2010, the complainant began his service at the Central
Fire Station.

According to the record of attendance of the complainant, he had been
signing the registration sheet for the period between 27" September 2010
and 15™ October 2010 to record his own attendance. From 18" October
2010 to 17" January 2011, the complainant did not record his own
attendance through signing the registration sheet (Since the complainant
had filed a complaint about the design of the registration sheet); starting
from 18" January 2011, the complainant resumed the signing on the
registration sheet to record his own attendance.

The “guard” of all stations had never carried out record of the time of
entry and exit of the staff at the beginning and end of the normal office
hours.

According to the then Commander of the Central Fire Station, H, starting
from September 2010, the then Commander of the Operation Department
of Macao, T, requested him/her to arrange the “guard” to record the time
of entries and exits of the complainant (the then Deputy Commissioner),
including the starting and finishing time and other time of exit and re-
entry. The record should be faxed to T after work on the same day.

The guards at the Central Fire Station, . and M, had expressed that they
had received instruction from H to record the time of entry and exit of the
complainant.

Around February to March 2011, L and M received another instruction
(starting from March 2011, P was appointed the Commander of the

©
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Central Fire Station while F was appointed the Commander of the
Operation Department of Macao) requesting them to instruct the “guard”
to record the time of arrival and departure of all staff at the Central Fire
Station. However, such instruction was infeasible due to the large number
of people, eventually it was modified to recording only the time of entry
and exit at the beginning and end of the office hours of the high ranking
officials.

According to the statements made by L, M and the Commander of the
Central Fire Station at present, N, the aforementioned practice still remains
in force.

The number of high ranking officials assigned to the Central Fire Station
has always been two to three persons only, including the complainant.

Other operation stations were never requested to adopt such measures,
except for the Central Fire Station.

The then Commander of the Operation Department of Macao, F (who
took over the position starting from 1 March 2011), declared that he knew
nothing about the implementation of these measures by the operation
stations and the personnel that were subordinate to him.

The Commissioner of the CB denied ordering T to give the order to the
“guard” of the Central Fire Station to record specifically the time of entry
and exit of the complainant.

T also denied ordering H to request the “guard” of the Central Fire Station
to record specifically the time of entry and exit of the complainant or other
high ranking officials serving at the Central Fire Station.

In short, according to the data available, the “guard” of the Central
Fire Station had indeed performed specific recording of the starting
and finishing time of the complainant. At present, such measure of
control still applied to two to three high ranking officials assigned
to the same station (including the complainant). It is obvious that
he m re i li h mplainant on pur ince i

not adopted by other operation stations, including the Sai Van Lake
Fire Station where a number of leadership and chiefs perform their
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function n the other hand, ther r ff of the CB who claim
that the order of such measure originated from the leadership and
supervisory personnel of the CB, however, the Commissioner, the
hen Commander of th ration Department of M T, and th

Commander of the Operation Department of Macao at present, F had
all denied giving such order.

Given the above situation, whether it is the misinterpretation of the
staff regarding the job requirements of the leadership and chiefs,
r someone has not told the whole truth? Th AC h ken

investigative measures; however, a precise answer could not be
obtained.

Nevertheless, the issue deserving our attention lies in the legality of
specific record of the time of entry and exits of the complainant.

Indeed, it is stipulated in Paragraph 7) of Article 18 of the Provisions
Supplementary to Statute of Leadership and Management: “Under the
situations that compliance with the applicable laws, the Commissioner,
when carrying out the responsibilities to allocate the respective human
resources management of the department, is entrusted with the following
powers without prejudice to any other powers that are assigned to them:
(...) 7) adopt or propose adoption of methods or measures to ensure
the monitoring of attendance of staff from the angle of optimising the
organisation resources and improving the quality of services”.

However, at the same time, Clause 3) of the same article stipulates that
leadership and chiefs have the responsibility to “establish measures to
prevent the occurrence of detrimental acts of personal and professional
dignity of workers.”

In fact, just as described in Point 2) of the Code of Conduct of Leadership
and Chiefs — Obligations and Liabilities in case of Violation: “Leadership
and chiefs must abide by laws, administrative regulations and other
normative acts in the exercise of their powers, and relate to their
subordinates with justice (...)"”.

Thus, in this case, the measure of attendance control applied to the
complainant could not cause any offense to his dignity, and should be
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10.

11.

12.

13.

fair and j n mply with the principle of faith. (Articl
the Code of Administrative Procedure).

It is stipulated in Article 79 of the Statute of Personnel of the Public
Administration of Macao that: “employees shall accept the monitoring
of their duration of work through means of signing the registration book
or mechanical or electronic equipment”. Indeed, the complainant is still
complying with the rules of the CB of signing the registration book to
register his attendance.

Since there is already an established and consistent method for the
monitoring of attendance, the time of entry and exit of the complainant
should not be specifically recorded by the ‘“guard” unless there is
strong evidence of falsification of attendance registration. This is
because such measure does not have any legal basis and it will produce
the perception that the time registered by the complainant on the
registration book is not trustworthy and questionable, thus offending
the dignity of the complainant and violating the rule of good faith.

For this reason, the CB should take prompt and explicit rectification
concerning the current situation.

Absence from the workplace during working hours for personal reasons

With regard to situations of absence from the workplace during working
hours for personal reasons, according to the content of the statements
given above, some supervisory level personnel stated that after obtaining
the permission from the superior or the Commissioner of the CB, it was
also mandatory to register their departure by the officer at the entrance;
some said that they would not take the initiative to register at the entrance,
however, the officer at the entrance would register the time of exit and re-
entry; some expressed that the officer at the entrance would not proceed
with any registering or recording.

In fact, according to the information provided by the CB, the Guidelines
Regulating the Entry and Exit of Various Stations of Staff of the Fire
Services Bureau was issued in May 2008. The scope of its application
described in Article 2 includes: “The Guidelines are applicable to the
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Jfollowing situations of staff entering and exiting various stations of the
CB: a) the provision of external services; b) extra paid shift; c) when off-
duty or on holidays; d) absence from workplace during working hours for
personal reasons.” (See P. 18 of Annex 8).

On the other hand, point 4 of Article 3 of the Guidelines Regulating the
Entry and Exit of Various Stations of Staff of the Fire Services Bureau also
stipulates:

“Procedures regarding the entry and exit of personnel at various stations of
the CB during working hours for personal reasons (same as the mechanism
currently in force):

a) To be temporarily absent from work for personal reasons, the staff
shall present to the “guard” the approved and signed “Absence
from work for personal reasons application form” by the immediate
superior (see the model in Annex 4);

b) The “guard” shall fill in the actual time of departure of the staff and
sign for confirmation on the “Absence from work for personal reasons
application form”. The “guard” can only allow the staff to leave the
station after returning the form to the staff for his/her own custody;

c) Ifthe staff returns to the operation station before the end of the working
period of the same day, both parties shall repeat the procedures
described above;

d) After returning to the workplace, the staff concerned shall submit
immediately the “Absence from work for personal reasons application
form” to the immediate superior or his/her delegate to sign on it and
calculate the actual time of absence. In case of discrepancies, the
applicant must state briefly the reasons on the supplementary column
and sign;

e) After the completion of all procedures, the “Absence from work
for personal reasons application form” shall be submitted to the
Secretariat and Reception Division for archiving after being submitted
to and approved by the immediate superior;

) In special cases and the staff is unable to present the approved
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15.

16.

17.

“Absence from work for personal reasons application form”, it should
then proceed with the rules and procedures stipulated in Clause e) of
Paragraph 1 of Article 3 (“Under the situation that a staff is unable
to present the ‘field work permit’, the “guard”shall report such
occurrence to the immediate superior. The latter will be responsible
for contacting the chief of the department of the staff concerned. The
staff concerned is allowed to leave the station after the verification.
In such case, the “guard” should register briefly the identification
information of the staff concerned and through whom the situation is
verified.”) (See P. 19 of Annex 8).

Article 4 of the Guidelines Regulating the Entry and Exit of Various
Stations of Staff of the Fire Services Bureau stipulates: “In case of
breach of these guidelines regarding the entry of exit of various operation
stations, the “guard” shall report immediately such occurrence to the
duty-officer so that the latter could inform the superior in accordance with
the established procedures and forward the case to the subordinate unit to
which the staff concerned belongs for follow-up.” (See P. 19 of Annex 8).

Although it is stipulated in Article 5 of the Guidelines Regulating the
Entry and Exit of Various Stations of Staff of the Fire Services Bureau
that: “The Guidelines is not applicable to official with ranking of division
head reporting directly to the Commissioner or above, unless otherwise
determined by the Commissioner.” (See P. 19 of Annex 8, emphasis added).
However, according to the statements given above, certain officials with
the ranking of division head (who directly report to the Commissioner
without a departmental level in between) or department head also act in
accordance with the guidelines.

Given the above. the charge is not substantiated so far regarding the
complaint that “the Commissioner specifically adopt the measures on
attendance monitoring merely targeted at the complainant since according
to_the guidelines on attendance, for those personnel with ranking of
division head of above, they are exempted from being registered by the
‘guard’ the time of entry and exit”.

¥ ok ok
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XI. The long-term reservation of the video recording that contains the record
of entry and exit of the complainant by the Commissioner targeting merely
the complainant

ey

2)

About the complaint

The complainant claimed that: “The Commissioner ordered the staff
of the Control Centre to register and save the time of entry and exit of
the complainant through the video surveillance system at the Central
Fire Station. Since the surveillance system was installed for security
purpose and for monitoring the performance of services provided by
emergency vehicles of the CB under the Performance Pledge, it is never
used for monitoring the attendance of personnel of the CB, thus, the
complainant believes that such approach of the Commissioner was taken
against him. In addition, in the appraisal of the complainant compiled
by the Commissioner in May 2011, the Commissioner questioned the
complainant’s observance of the duty of assiduity on the basis of video
recording of more than 6 months ago. According to the knowledge of the
complainant, such video recording will be erased automatically 3 months
after its creation; therefore, he believes that such approach is a result of
the Commissioner’s persecution targeting at him only. The complainant
had asked in person the Commander of the Control Centre, W, that who
gave him the order, the latter expressed that the order was given to him by
the Commissioner himself.” (See P. 3).

Related facts and statements

According to information, the relevant video recording was provided by
the Chief of Resources Management Department, T, to the Commissioner
(See P.s 102 to 110 of Annex 2).

When providing the statement to the CCAC, T pointed out that: “T
expressed that there is a Control Centre at the Headquarters at the Sai Van
Lake where the entry and exit of people and vehicles could be observed
and recorded. On the other hand, all operation stations have their own
video surveillance system to view and record the entry and exit of people
and vehicles at the stations.”, “T stated that the above video surveillance
system is intended primarily to monitor the exits of fire engines and
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ambulances to oversee whether their time of dispatch could comply with
the time stated in the Performance Pledge. On the other hand, in case
of detection of anomalies in terms of attendance, the relevant recording
would also be accessed in accordance with the internal procedures. When
necessary (e.g. in case of disciplinary proceedings), such video recording
would be duplicated to be attached to the file.” “T expressed that the data
captured and recorded on the video surveillance system at all operation
stations of the CB are retained for a minimum of 3 months and a maximum
of 6 months since the old data will be covered by new data automatically.
When come across special situations, such as irregularity in the time of
dispatch of fire engines or ambulances, or anomalies of attendance of
staff, the relevant video recording shall then be duplicated.” “T expressed
that the Commissioner had not ordered (him) to keep the record of entry
and exit of the complainant during the aforementioned period, including
the relevant video recording.” “T added that it has been the practice of
the ‘guard’ of the Central Fire Station to record the time of entry and exit
of people (including staff of the CB and visitors) and vehicles; T stated
that when he was the Commander of the Operation Department of Macao,
he would review the relevant registration sheet to see whether there
were staff leaving the workplace during working hours. If any anomaly
is discovered, he would watch the relevant video recording to verify; T
said that if the staff concerned serves in his department, he would know
whether the staff had obtained the approval and he would handle the
case in accordance with his scope of power, if the staff concerned does
not work in his department, he would then notify the superior of the staff
about the occurrence.” “T expressed that according to the record of the
‘guard’, during the period that the complainant performed duties at the
Central Fire Station, T found out a number of times that the complainant
had left the Central Fire Station during office hours. As a result, T would
report such fact in writing or verbally to the Commissioner every time.
Moreover, with the consent of the Commissioner, T also duplicated the
video recording of the complainant leaving the workplace during office
hours and submitted it to the Commissioner of the CB.” (See P. 233 and
overleaf).

On the other hand, the CCAC had also invited the Commander of the
Control Centre, W, to provide statement. W pointed out that: “(The
staff of the CCAC asked W the function and purpose of the surveillance
system) W expressed that the main function is to monitor the dispatch of
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emergency vehicles under the Performance Pledge of the CB, adding that
the images captured by the same system may also be used as evidence
when requested by the CB or other government departments.” “W stated
that in accordance with the Personal Data Protection Act (the CB has
established the Personal Data Protection Unit and guidelines were
Sformulated by the Unit), the CB imposed a shelf life of 3 months for
video recordings. Since the media is stored by means of computer hard
disk, the computerised surveillance system is equipped with automatic
programming and it will erase automatically the video recording that
reaches the 3 months period. To the knowledge of W, such period will not
be extended under normal circumstances since the feature will activate
automatically. The only exception to this rule is the situation where a case
has been established and the information of video recording within the
period of time concerned was preserved through duplication on compact
disc attached to the respective file. In such circumstance, the video
recording for a particular period of time will then be preserved beyond
the time limit set. With regard to the proceeding of preservation by means
of duplication on compact disc, there will be document for record and the
Commander of the Operation Department of Macao has the competence
to authorise the recording of images on compact disc.” “In addition, W
expressed that there is a network that connects the computer system of the
Public Security Forces Affairs Bureau(DSFS) to some of the computers
in the Control Centre of the CB, enabling the access and control of DSFS
to such computers, including copying the data in the computers (such as
video recording).” “W expressed that there had been internal cases that
video recording was needed to verify the attendance of certain staff; if the
video data of the period of time concerned is already erased, then it will
use the testimony to verify the attendance of certain staff instead.” (See
overleaf of P. 464 and P. 465).

W also expressed that: “In mid-September 2010, (...) he had received a
verbal instruction from the then Commander of Operation Department
of Macao, T, saying that the Commissioner had ordered W to consult
the video recording to check the time of entry and exit of the two Deputy
Commissioners for the previous three months (i.e. starting from 21*' June).
T said that he and W were the only people who knew about such order and
requested W not to disclose it to anyone else.” “After consulting the video
recordings, W had to put together a list of “time of entry and exitin question”
attached with the DVD with the related video recordings and submit to T.

¢
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Such information needed to be submitted to T periodically.” “W expressed
that after going through the video recording of June to September 2010, T
gave W a verbal instruction that it was no longer necessary to drop down
the time of entry and exit of the Deputy Commissioner S, but continue
to register the time of entry and exit of the complainant until 4™ May
2011.” “W expressed also that he meet with the Commissioner in early
October 2010 and it was confirmed that the order to review and record
the time of entry and exit of the two Deputy Commissioners was given by
the Commissioner.” “As far as what W could recall, during the period of
21° June 2010 to 4™ May 2011, around 20 to 30 counts of irregularities of
entry and exit of the complainant were detected.” “W expressed that the
approach of reviewing the video recording is often applied to the checking
of the in and out of fire engines; it was seldom adopted for the monitoring
of the entry and exit of staff. Prior to the checking of the record of the two
Deputy Commissioners mentioned above (around two years ago and could
not recall the exact date), there was a case concerning an instructor of a
disciplinary proceedings who had obtained the permission to access the
record of entry and exit of a Divisional Officer of I*' class. However, the
instructor could only get to consult the video data but he could not make
it to duplicate the video recording on the DVD since it just reached the 3
months period and the relevant data of video recording was automatically
erased.” (See overleaf of P. 465).

Analysis

After reviewing the statements given above, the following conclusions
could be made:

The Control Centre at the Sai Van Lake Fire Station (headquarters) of the
CB can observe and record the entry and exit of people and vehicles at the
various operation stations. In general, the shelf-life of the video recording
is 3 months.

The above video surveillance system is intended primarily to monitor
the exits of fire engines and ambulances to oversee whether their time of
dispatch could comply with the time stated in the Performance Pledge. The
data collected through the same system may also be used as evidence for
investigation when requested by the CB or other government departments,
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including the investigation of irregularities in the attendance of staff.

4) The “guard” of the station would register the time of entry and exit of
people and vehicles at the operation station during officer hours, which
would be consulted by the then Commander of the Operation Department
of Macao to check whether there were staff who left the workplace during
working hours

5) During the routine process of attendance supervision, the said Commander
found that the complainant drove a vehicle and left the operation station
during officer hours, therefore, he reported the case to the Commissioner.

6) The Commissioner ordered the Commander to instruct W to consult the
video recording with the previous time of entry and exit of the complainant
and another Deputy Commissioner and submit periodically the record of
“time of entry and exit in question to the Commander.

7) Later on, the Commander instructed W that it was no longer necessary to
drop down the time of entry and exit of the other Deputy Commissioner,
but continue to register the time of entry and exit of the complainant and
such measure ceased on 4™ May 2011.

8) According to W, around 20 to 30 counts of irregularities of entry and exit
of the complainant were detected.

2. Given the above-mentioned points, it was owing to the problems

xisting in th ndance of the complainant that th minissioner

had ordered the subordinates to keep specifically the video recording

of the entry and exit of the complainant. For this reason, it does not
appear that there is any irregularity in such approach.

* ok ok

XII. The complainant felt offended illicitly due to his registration record was
i h roval of th mmander of th ntral Fir ion

position hierarchically inferior to his
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About the complaint

The complainant said to the CCAC that: “During the period that the
complainant performed duties at the Central Fire Station, the registration
book was signed and approved by the Commander of the Central Fire
Station which was the original practice. However, the ranking of the
complainant is superior to the said Commander, therefore, the complainant

felt offended unlawfully.” (See P. 4).

Related facts and statements

In the Order no. 19/CB/2010 issued by the Commissioner of the CB on
24™ September 2010, it pointed out that: “I. Regarding the temporary
change of workplace for the Deputy Commissioner, (the complainant) to
the Central Fire Station, the termination of this measure will be notified
through a separate order in a timely manner and in accordance with the
actual needs of the work; 2. Given that the workplace is in the Central
Fire Station, in order to better facilitate the administration work, the
aforementioned Deputy Commissioner shall comply with the general
regulations to sign in and out at the start and finish of the office hours;
(...)” (See overleaf of P. 81).

According to the data provided by the complainant, after he had started
working at the Central Fire Station, he was verbally notified by the
Commander of the Operation Department of Macao that he needed to
sign on a registration sheet which subsequently would be approved by
the Commander (whose ranking is Divisional Officer of 1* class). The
registration sheet should be submitted to the Commissioner within 10
minutes after the completion of the registration of the complainant. (See P.
107).

The complainant deems that the above measure of registration of
attendance is in breach of the stipulations of the law, therefore, he asked
the Commander to report in written form. (See P. 107).

The Commander of the Operation Department of Macao completed
the report on 28" September 2010. It pointed out that: “Based on the
instruction and arrangement of the superior, after the conducting
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the drills of separation during an influenza pandemic, the following
arrangements would be made for the two Deputy Commissioners: 1. The
Deputy Commissioner (the complainant) will be transferred and perform
duties at the Central Fire Station. (...) To include the name of the Deputy
Commissioner, (the complainant) in the attendance registration sheet at
the Central Fire Station for signing purpose. With regard to the approval of
the registration sheet, it will continue to be carried out by the Commander
of the Central Fire Station. 2. The Deputy Commissioner S (...) regarding
the approval of the registration sheet, it will continue to be carried out by
the Commander of Operation Department of Taipa and Coloane.” (See
overleaf of P. 108).

In the opinion of the complainant, the term “superior” used in the above
report refers to the Commissioner, since the Commissioner is the only
person that is superior to the complainant, the other Deputy Commissioner
and the Commander. (See P. 107).

The complainant filed an objection to the Commissioner on 8" October
2010. It pointed out that: “(...) Your Excellency, the Commissioner, has
ordered the Commander of the Operation Department of Macao to
inform me that I need to sign in and out on the same registration sheet
as the other fellow staffiteam members and the sheet would eventually
be approved by the Commander of the Central Fire Station in Macao,
H, a Divisional Officer of I* class. (...) According to the long established
attendance taking procedures of the CB, when the registration sheet is
signed by all personnel who are obliged to register, it will be signed and
approved by a militarised personnel with the highest ranking and longest
serving period, so as to carry out the duty of supervision. As the Deputy
Commissioner of the CB and Deputy Fire Commissioner, I am required to
sign on the same registration sheet for the general team members and the
sheet will be approved by militarised personnel with a ranking inferior to
me. Besides the violation of the provisions concerning the subordination
of the military hierarchy in the EMFSM, such procedures of attendance
taking also undermine the dignity of the leadership of the CB.” (See P. 66).

The Commander of the then Operation Department of Macao completed
a report on 11" October 2010. It pointed out that: “I hereby report to Your
Excellency regarding the internal drills of separation during an influenza
pandemic during the period of 27" September to 3 October this year.
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In terms of work arrangement, the two Deputy Commissioners were
arranged to perform duties at the Central Fire Station and the Taipa Fire
Station respectively in line with the existing attendance mechanism, the
Commissioner had given instruction that the two Deputy Commissioners
had to sign in and out also. However, in handling the implementation of
such measure, there were certain deficiencies attributable to me. I did not
take care of the details and follow up the model of the relevant registration
sheet and followed the approach adopted in the past and let the registration
sheet to be approved by the same person-in-charge as before. The above
issue stems from the lack of detailed consideration on my part, thus, it is
necessary to review and identify the irrational practices. It is noted that at
the time of organising the drills of separation, I had a heavier workload
and time is pressing, I failed to take a detailed consideration of the actual
implementation. It was in this context that such error occurred.” (See
overleaf of P. 67).

On the other hand, regarding the controversy surrounding the phrase “As
instructed by the superior”, the Commander of the Operation Department
gave the following explanation in the aforementioned report: “Given that
time is pressing, certain errors were detected regarding the content in the
report that I drafted and submitted rashly on 28" September. For example,
the use of the phrase ‘as instructed by the superior’ is actually referred
to the necessity to sign in and out by all staff. However, I mistakenly
included the part about the approval of the registration in the scope of
the respected instruction in haste. In fact, the measure of sign in and out
is only a continuation of the established practice and such error is caused
merely by my own carelessness.” (See overleaf of P. 67).

On 14" October 2010, the then Commander of the Operation Department
of Macao drafted the proposal no. 1195/DOM/2010. It pointed out
that: “(...) 2. In organising the above-mentioned contingency measures,
particularly the attendance registration of the staff, I included the Deputy
Commissioner, the complainant, in the registration sheet and followed the
approach adopted in the past and let the registration sheet to be approved
by the same person-in-charge as before. The above issue stemmed from the
lack of detailed consideration on my part, thus, it is necessary to review
and identify the irrational practices. 3. After reviewing the respective
irrational practices, 1 hereby would like to propose to Your Excellency
that correction would be made to the registration sheet in question. The
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name of the Deputy Commissioner, the complainant, will be moved to the
top of the registration sheet for the staff of the Central Fire Station and the
Commander of the Central Fire Station could only approve the attendance
of staff whose ranking is inferior to the Commander at the Central Fire
Station.” The Commissioner of the CB also made an order on 14" October
2010 and agreed with the above proposal. (See overleaf of P. 58).

On 15" October 2010, the then Commander of the Central Fire Station, H,
prepared the report no. 928/Q/2010. It pointed out that: “I hereby report to
Your Excellency, in compliance with the instructions of Your Excellency, at
09:05 am on 15™ October this year, I took the attendance registration book
to the Deputy Commissioner’s office and asked him (the complainant) to
register on it. The Deputy Commissioner expressed he was not refusing
to sign in or register his attendance on the registration book, he only
believed that such method of attendance taking should not be determined
by his inferior (the Commander of the Operation Department of Macao).
Besides, the same Commander had prepared a report which appears that
he had suggested another form of taking the attendance to the superior.”
(See P. 62).

On 18™ October 2010, the Commander of the Central Fire Station, H,
prepared the report no. 935/Q/2010. It pointed out that: “I hereby report to
Your Excellency, in compliance with the instructions of Your Excellency, at
09:10 am on 18" October this year, I took the attendance registration book
to the Deputy Commissioner’s office and asked him (the complainant) to
register on it. The Deputy Commissioner expressed again that: with regard
to the related issue, the reason for not signing was already given last time
on 15" October. He also ordered that it is not necessary to go to his office
and ask him to sign on it again for the same matter.” (See overleaf of P.
62).

On 18™ October 2010, the Commander of the Operation Department of
Macao drafted the report no. 133/DOM/2010. It pointed out that: “(...)
The Deputy Commissioner (complainant) asked me if I was the one who
ordered the Divisional Officer of I*' class, H, to take the new template of
timesheet that was approved by order of the Commissioner of 14" October
to the Deputy Commissioner, the complainant for signing, and my answer
was yes. The Deputy Commissioner expressed immediately that staff with
lower ranking should not give work instructions to a higher category and
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manifested his dissatisfaction. (Another paragraph) Regarding this issue,
I needed to explain to Your Excellency, the Commissioner, the reason is
because all staff who come to the service to work must sign the registration
book, therefore, I asked the official with the highest ranking of the station,
Divisional Officer of 1* class, H, to deliver the revised registration sheet to
the Deputy Commissioner (the complainant) for signing and also inquired
the Deputy Commissioner (the complainant) was there any possibility that
he had forgotten to sign. However, the Deputy Commissioner confirmed that
he has not been signing the sheet and he should not be signing according
to the law. (Another paragraph) Besides, the Deputy Commissioner (the
complainant) stated to me that he did not know why I did that since [ was
not involved in the entire conflict. He also pointed out that he was aware
of many wrongdoings committed by me, for example, the incident that 1
was being investigated by the Public Security in Zhuhai before and the
occasion that I sent the jeep for fire services to buy the Mark Six lottery
ticket, and many other incidents of inappropriate behaviour of me that the
Deputy Commissioner (the complainant) had got hold of. He expressed
that their disclosure could cause great impact. In this regard, I have to give
explanation to Your Excellency, the Commissioner. [ went to Zhuhai for a
drink and relaxation during my holidays and it happened that the Public
Security came to the site to conduct routine inspection. I was requested to
cooperate and assist with their investigations. After the investigations, it
was believed that there was not any irregularity and I departed Zhuhai.
Besides, I took the jeep and dropped by the magazines stand along the
way, I just checked out the magazines there instead of buying the Mark
Six lottery tickets and what happened was I did not get to buy any
magazines. Moreover, I intended to explain to the Deputy Commissioner
(the complainant) about the signing of registration book in the morning on
15™ October. However, when I heard the Deputy Commissioner telling me
the abovementioned incidents, I felt threatened. For this reason, I did not
make any explanation to the Deputy Commissioner (the complainant) on
15™ October or afterwards.” (See P. 64 and overleaf).

On 19" October 2010, the Commander of the Operation Department of
Macao notified the content and submitted the above mentioned report
prepared by H to the Commissioner of the CB; the latter entered an
order “I acknowledge” on the report on 19" October 2010. (See P. 61 and
overleaf).
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On 21% October 2010, in the Order no. 22/CB/2010 of the Commissioner
of the CB, it pointed out that: “After ascertaining the situation with the
Commander of the Operation Department of Macao, the Chief Fire Officer,
and according to the written reports prepared by him, it is shown that the
aforementioned negligence indeed existed. Nevertheless, he explained that
the occurrence was actually happened during the drills in preparation for
the outbreak of ‘serious infectious diseases’, and confessed frankly the
lack of consideration of the details in the execution of the measures while
the drills were being conducted.” (See overleaf of P. 66).

On 5% November 2010, the complainant drafted the report no. 18/
GAC/2010, which states that: “I. After my transfer to the Central Fire
Station starting from 27™ September 2010, given the irregularities in
the new procedures of attendance taking, 1 filed an objection to Your
Excellency, the Commissioner on 8" October 2010. 2. For this reason,
I stopped signing the aforementioned registration sheet. Nevertheless,
in order to comply with the procedures for attendance monitoring, |
asked the secretary of the Commissioner to give me the old registration
sheet so I could register my time of entry and exit on it. Base on the
usual procedures in the past, the registration sheet would be submitted
to Your Excellency, the Commissioner for approval via the secretary. 3.
However, on 18" October this year, the secretary informed me about the
order of the Commissioner that it is not necessary to continue to carry
out such procedures, and the registration sheet will no longer be given
to me to register. 4. I hereby would like to inform Your Excellency, the
Commissioner, that I have already produced a registration book at the
Central Fire Station to register my time of entry and exit everyday by
myself. The relevant registration book would be kept at the Registry so that
the Commissioner could consult it anytime when necessary.” (See P. 65).

With regard to the report no. 18/GAC/2010 of the complainant mentioned
above, the Commissioner made an order on 18" November 2010:
“According to the report no. 133/DOM/2010 of 18/10/2010 prepared by
the Commander of the Operation Department of Macao, it is clear that the
issue is acknowledged. (The complainant) should give report of the work
in accordance with my order no. 18/CB/2010 and ought not to coerce the
subordinates.” (See overleaf of P. 65).



2013 Annual Report of the CCAC of Macao

17.

18.

Regarding the aforementioned issue, the Commissioner of the CB states
in the “Report of Performance Evaluation of Leadership Personnel” no.
20/GAC/2011 of 6™ May 2011 that: “By the Order of the Commissioner
dated 14™ October 2010, the model of the attendance registration sheet
was modified (...). On 15" October 2010, when the complainant was
handed the respective registration sheet by the relevant official, he refused
to sign it, saying that the format of attendance registration was changed
and he has not yet received the relevant notification (...). It came to
my knowledge through the report of the Chief Fire Officer, T, that the
complainant had phoned him earlier to express his dissatisfaction with
the respective mechanism. According to the same report, it is also known
that the complainant spoke to T with a threatening tone, causing the latter
dared not to face him directly. Judging from the above information, there
are reasons for believing that the complaint is aware of the modification
of the registration sheet. However, the complainant did not register on the
registration sheet in accordance with my order. Instead, he has created
for himself another registration book during that period and recorded
his time of arrival and departure on his own. He also claimed that the
Commissioner could consult it at anytime if necessary. This is a complete
ignorance of the superior and the system (...). When I requested him to
comply strictly with the respective attendance taking mechanism by
signing the registration sheet, an objection was immediately filed. The
complainant only started to sign the registration sheet in accordance with
my previous order when I responded to his objection by stating that such
measure is a legal requirement and a duty entrusted to me to fulfil.” (See
P. 17).

In the “pleadings” submitted to the Judicial and Disciplinary Committee on
31 May 2011, the complainant objected and claimed that: “Subsequently,
in order to avoid continuous conflicts and debates with the Commissioner
of the CB, I complied with the order made by the Commissioner to provide
my services based on the normal office hours and signed in and out after
my transfer to the Central Fire Station. It was only during the period when
the objection I filed was under process within my service there that I did
not sign in and out on the particular registration sheet because I believed
that it is against the stipulations of the law to let someone with lower
ranking to approve my attendance. Meanwhile, I had been submitting to
the secretary of the Commissioner the former registration sheet, however,
I was notified later on by the secretary that the Commissioner had ordered
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the secretary not to accept the registration sheet anymore. The Committee
can verify the veracity of the above allegations through hearings with the
then Commander of the Central Fire Station and a Divisional Officer of
1" class H, the three duty officers, the team members who registered my
attendance and the secretary of the Commissioner. Regarding the issue
raised by the Commissioner about the failure of complying with the order

of the Commissioner to sign the registration sheet after I was transferred

to the Central Fire Station, I have already given a reply with detailed
explanation to the Commissioner (...)” (See overleaf of P. 93. Emphasis

added).

According to the information provided by the complainant, the content of
aforementioned written explanation submitted by the complainant to the
Commissioner mainly included the followings (See P. 107 and overleaf):

1) On 15" October 2010, when the Commander of the Central Fire
Station handed and requested the complainant to sign the amended
registration sheet with the column for him to sign being placed
above the Commander of the Station, expressing that the relevant
order is made by the Commander of the Operation Department, the
complainant refused to register on the registration sheet on the ground
that the personnel of lower rank could not give order to the superior.

2) Only until the complainant received the Order no. 03/CB/2011 of the
Commissioner, then he realised that the relevant registration sheet
was already approved by the Commissioner.

3) The complainant questioned why the Commander of the Operation
Department did not follow the normal administrative procedures and
provide the complainant with the above order of the Commissioner
concerning the approval of the registration sheet.

On the other hand, the Commissioner of the CB has responded to the
written explanation in the previous paragraph through Order no. 07/
CB/2011 of 20™ April 2011, which states: “(...) 3. After reviewing the
Jjustifications given by the Deputy Commissioner, the Complainant,
regarding his refusal to register the time of attendance on the registration
sheet, I have the following thoughts towards the entire issue: (...) Your
actions reflected your lack of trust in the subordinates that you should
have. Is it possible that a department head will deliver a false order of the
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superior? In case you really doubt about it, you could speak and confirm
with me directly. It is unnecessary to take such troubles in ordering
other officials to submit reports for explanation and evidence. Has the
complainant ever considered that by doing so, it may not only damage
the good relationship and harmony among colleagues, but also a waste of
administrative resources unnecessarily? From a pragmatic point of view,
such conduct should be avoided.” (See overleaf of P. 112).

According to the statement provided by H to the CCAC, H pointed out that:
“There were changes to the usual procedures established at the Central Fire
Station for signing the registration sheet after the arrival (around August
2010) of the complainant. The Commander of the Operation Department
requested H to add his name on the registration book at the Central Fire
Station. H thought that it was not right because by doing so, it seemed
like the superior would be “monitored” by the subordinates. Therefore, H
expressed immediately his opinions to T. However, T responded by saying
‘just do whatever being told by the superior’ and instructed H to take the
registration book to the complainant to be signed by him. At the beginning
the complainant refused and stated that he had indicated clearly to the
Commander of the Operation Department that base on his ranking, it should
be handled in accordance with the model of signing for the Command (there
is specific registration sheet for Commissioner level personnel). According
to the guidelines of the CB, the monitor of attendance should be carried
out by the upper rank to the lower categories and not vice versa. Despite
the several refusals of the complainant, H continued to act in accordance
with the instruction of the commander of Operation Department to deliver
the registration book to him to register and communicate the situation to
the Commander of Operation Department. T ordered H to ‘continue to
act in the same way’ regardless of the reaction of the complainant, and
to ‘prepare written report whenever he refused’. In case H was busy, he
would send his assistant to deliver the book for registration. Later on, H
followed the instruction of the Commander of the Operation Department
and put the name of the complainant to the top of the registration sheet
to differentiate it from the others. For the first few days of the adoption of
this measure, he did the registration (Everyday the colleague responsible
for managing the registration book would wait for the arrival of H to give
him the registration book. Then H would deliver it to the complainant in
person. Subsequently, H would fax it to the Commander of the Operation
Department after registration by the complainant. There was one occasion
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that the registration sheet was not faxed by 09:05 and a subordinate of
the Commander of the Operation Department called and asked about
the situation). A few days later, the complainant told H that it was no
longer necessary to send him the registration sheet since he had already
communicated with the Commander. Afterwards, T ordered H to report
the details of the complainant failing to register on the registration book in
writing to the superior. After a period of time, the complainant created his
own registration book and signed in and out at the start and end of office
hours, leaving it at the office of H after it was being signed. When T learnt
about it, he manifested his dissatisfaction to H and told H that he should
not provide any assistance to the complainant. T also warned H about the
kind of undesirable consequences he would be facing if this situation was
brought to the attention of the Commissioner and requested him to report
the situation to the superior in writing. (H pointed out that T had ordered
previously (...) ‘No staff at the Central Fire Station is allowed to work for
the complainant or listen to his order.”) H had expressed to T that since the
complainant was his superior and therefore he must work in accordance
with his instructions and execute his orders. T responded: ‘Do as I say. No
need to care about other things. Otherwise you will face the consequences
when the Commissioner knows’. H commented that T was always afraid
of getting into trouble and dared not to disobey the orders of the superiors.
According to the perception of H, T was only executing orders issued by
someone that is superior to the complainant.” (See overleaf of P. 456 and
P. 457).

H gave the following information as well when providing the statement
to the CCAC: “The complainant had told H that a subordinate has no
competence to oversee the attendance of the superior. He asked H to
consult T since the relevant measure had deficiencies in itself. After H
communicated with T, T told H: ‘Do not meddle in the affairs of others.
Just execute the order of the superior and write a report to the superior
if he refuses to register’. Thus, in compliance with the instruction of T, H
had produced several reports, among them were the two reports date 15"
October 2010 and 18" October 2010 (See written statements — Annex 1
and Annex 2). T was dissatisfied since it was written on the reports the
phrase ‘in obeying the instruction of Your Excellency’. T felt that H was
‘putting him on the spot’ and an argument was caused between the two
parties. At the end T accepted the relevant reports. H expressed that he did
not know whether the measure of requesting the complainant to register
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on the ‘registration sheet’ had been authorised by the Commissioner of the
CB.” (See P. 458 and overleaf).

Analysis

Given the above, it is certain it is inappropriate for the Commander of
the Central Fire Station to endorse the attendance registration of the
mplainant, otherwise, th mmissioner of the CB Id n r
with the proposal of the Commander of the Operation Department to

amend the model of the respective registration sheet.

The aforementioned issue indicates that there were indeed problems
within the internal communication of the CB at that time. For

example, since the amended registration sheet was approved by
order of the Commissioner, how come the relevant information
was not clearly transmitted to the complainant. On the other hand,
with the registration sheet being amended, the problem of “staff of

lower rank endorses the attendance of the superior’” no longer exists.
Since the Commissioner had clearly notified the complainant of the

necessi register hi ndan nder h circumstan n

the complainant had doubts about who actually approved the format
of the registration sheet, he should have sought clarification from the
Commissioner.

Regarding the aforementioned issue, an adviser of the Office of the
Secretary for Security points out in the analysis report: “The crux of the
issue is whether the complainant acknowledged precisely the requirement
of the Commissioner to register his attendance, particularly when such
demand was made by way of order of the Commissioner. According to the
data available, the registration sheet was delivered to the complainant for
him to register by the Commander of the Central Fire Station, H, who was
a Divisional Officer of I* class. Since certain deficiencies were found in
the format of the sheet (...), it is understandable to raise doubts on the part
of the complainant particularly when it concerns the supervision exercised
by the lower category staff to the senior staff. Besides, based on the overall
analysis of the opinion paper no. 01/CMD/2010 (...), the documents
drawn up by the Commander of the Operation Department (Chief Fire
Officer) on 28" September 2010 (...) and the report on 11™ October 2010,
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it appears that the signing of the registration sheet by staff was decided by
the Commissioner of the CB. However, these two documents written by the
Commander of the Operation Department (Chief Fire Officer) generate
confusion and constitute a disregard for the principle of good faith. (New
paragraph) Nevertheless, regarding the issue of signing the registration,
the refusal expressed by the complainant to sign on the original model of
registration sheet is mainly related to the internal handling procedures
and the timely notification of information within the CB (...)” (See overleaf
of P. 5 of Annex 1).

4.  Sofar,itis not seen that the above opinions contradict with the analysis
carried out by the staff of the CCAC.
E i
XIII.Befor mplainant, th mmissioner

always convene meetings with the staff to request them not to report their
work to the complainant during the period of substitution

ey

2

About the complaint

The complainant expressed to the CCAC that: “In accordance with the
law, in the absence of the Commissioner due to business trip or personal
holidays, it would be substituted by the Deputy Commissioner with a
longer serving period — i.e. the complainant. However, before the start of
his absence, the Commissioner would always convene meetings with the
staff to require them not to report their works or convey what has happened
within the CB to the complainant during the period of the substitution by
the complainant.” (See P. 4).

Related facts and statements

In the “written report” submitted to the Judicial and Disciplinary Committee
on 31% May 2011, the complainant pointed out that: “(...) Starting from
the beginning of last year (2010), whenever the Commissioner is absent
due to business trip overseas or personal holidays, I would be the
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substitute Commissioner. However, prior to the start of the substitution,
the Commissioner would always convene meetings with all leadership and
chiefs, telling them not to give details or report their works to me during
that period despite the fact that I would be the substitute Commissioner.
(Although I did not take part in the meetings, the information was given
to me by those officials who attended the meetings.) For general matters,
it was only necessary to inform the Deputy Commissioner, S, and let him
sign all the documents as well. When came across special matters, they
were required to inform the Commissioner directly. In recent substitutions,
the endorsement of duty-related orders was also assigned to the Deputy
Commissioner, S. For this reason, my several substitutions in the past
were only in name but not in deed (...).” (See P. 95 and overleaf).

According to the minutes of the Judicial and Disciplinary Committee
on 13™ June 2011, one of the members of the Committee, S, said at the
meeting that: “Upon the completion of the substitution, the complainant
did not make any report on the status of the work during the period of
substitution. According to him, it was because the Commissioner did not
assign any tasks to him; as a result, there was nothing to report to the
Commissioner. The Deputy Commissioner, S explained that according
to the Commissioner, there were conflicts between the complainant and
some department heads. Therefore, the Commissioner has made such
arrangements for S to work with the chiefs and then give details to the
complainant. The Deputy Commissioner, S said that he has been reporting
to and submitting the documents to the complainant, during the periods
that he was the substitute Commissioner. The Deputy Commissioner, S,
expressed that there was one occasion that he has received a phone call
from the Secretary for Security asking for the complainant. When S told
him about it, he said that he was already aware of the issue and it could
not be revealed to S since it was confidential and could only be taken care
of at the highest hierarchical level. This shows that there was definitely a
need for the complainant, to give details of his works to the Commissioner.”
(See overleaf of P. 12 and P. 13 of Annex 1).

As regards to the allegation concerning the meetings called by the
Commissioner before the beginning of the substitute of position by the
complainant, in which the Commissioner requested that nobody could give
report of their work to the complainant during the period of substitution,
the CCAC requested a number of supervisory level staff, past or present,
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to provide statements for clarification, which are listed in the below table:

Name Statement

A expressed that given the sensitive nature of the content of the
activities of the Technical Department, such as field inspection and
approval of fire service installation plans, therefore, it was determined
by order of the Commissioner that A is required to report to the
Commissioner only for the affairs within the department. In the
absence of the Commissioner (for example, annual leave or business
trip), the Commissioner has also delegated to A the powers to sign
official letters and make decisions on matters within the department
A through the above-mentioned order. On the other hand, A expressed
that the Commissioner did convene meetings prior to the substitution
of the complainant as Commissioner and requested the chiefs
and relevant personnel to report their works to the other Deputy
Commissioner instead of the complainant. The Commissioner did
not explain the reason for the request. Besides, A never heard that the
above-mentioned decision by the Commissioner was due to the bad
relationship between the complainant and certain department heads
(See P. 405 and overleaf).

According to G, sometimes the Commissioner would convene
meetings to request the chiefs and relevant personnel not to report
their work to the complainant. They were told to report to the
Commissioner directly through phone call or to the other Deputy
Commissioner without given the reason; G also said that he was not
always aware of the absence of the Commissioner, when G called
the Commissioner (G was the Chief of the Services Division for
more than three years prior to March 2011. The division is directly
under the Commissioner. At that time he was subordinate to the
Commander of the Operation Department, so it is not necessary
anymore to contact the Commissioner directly), he/she was told
by the secretary that the Commissioner was on holiday and he/she
could call the Commissioner directly or contact the other Deputy
Commissioner if necessary; G added that the Commissioner
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maintained a good relationship with the complainant in the past.
The Commissioner told the supervisory personnel that they could
contact and report to the complainant all issues that arose from their
work regardless of their relevance during the period that he was the
substitute Commissioner or in normal days. The Commissioner had
also mentioned a number of times to G (even publicly to officials of
various categories in the CB) that he/she could contact the complainant
directly for any matters, adding that the complainant would be his
successor when he retired. However, after the 10 Anniversary of
the handover of Macao, the attitude of the Commissioner changed
completely and the relationship between him and the complainant
became worse and worse and eventually the complainant became a
“figurehead” in the CB (See P. 471).

C expressed that there were such meetings. After the completion of the
security task of the celebrations of the 10™ Anniversary of handover
of Macao, the Commissioner had mentioned once or twice in the
regular meetings (at that time the complainant was no longer required
to attend the meetings) that when the complainant was the substitute
Commissioner, all the chiefs and relevant personnel were not allowed
to report to the complainant with regard to their work. If necessary,
they could contact the Commissioner directly and his mobile would
always be on and reachable. At that time the Commissioner just gave
the instruction without stating the reasons (See P. 477).

D expressed that there were two occasions in the two to three
months before September 2010 that the Commissioner demanded the
supervisory personnel not to report their work to the complainant,
or come into contact with him. If there was anything that needed to
report, it should be reported to the other Deputy Commissioner. D
expressed as well that the Commissioner did not explain the reasons
for such requirement. However, D felt that the Commissioner was
causing the complainant to become a “figurehead” deliberately; D
expressed further that it was not heard that the above-mentioned
measure of the Commissioner was due to the bad relationship between
certain supervisory personnel and the complainant (See P. 481).
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When came across the complainant served as the substitute
Commissioner, the Commissioner did not convene meeting every
time before the start of the substitution and request the chiefs and
relevant personnel not tot report their work to the complainant. This
situation only occurred after the “annual leave” incident, for example,
the leadership meeting on 8" September 2010, the Commissioner
indicated very clearly that even though the complainant was the
substitute Commissioner, they need not to report their work to the
complainant and the latter could not sign any document on his behalf.
The documents should be submitted to the other Deputy Commissioner
for signature when necessary. In case of special circumstances, they
could contact the Commissioner by phone (E pointed out that after
a particular drill of influenza pandemic/after the complainant started
to exercise his duties at the Central Fire Station, despite being the
Deputy Commissioner, the complainant was not informed to attend
the leadership meetings).

E stated also that about August 2010 during one occasion that the
complainant took over as substitute Commissioner, the CB held a
technical meeting on fire safety with the Beijing authorities. Before the
commencing of the said meeting, the complainant called a leadership
meeting with to ascertain the situation. Subsequently, when the
Commissioner resumed his duties, he convened another leadership
meeting (in which the complainant did not attend) and indicated that
during his absence, no one is authorised to call any meeting and the
documents should be signed by the other Deputy Commissioner if
there is any (See overleaf of P. 486).

J recalled that the Commissioner has indicated to the department
heads who directly subordinate to him before his absence (such as
business trip or annual leave) that they should report to the other
Deputy Commissioner regarding their work during the period of
his absence. The said Deputy Commissioner would in turn report
to the complainant who was serving as substitute Commissioner; J
expressed that the Commissioner did not state the reason for such
requirement and he/she has not heard that the above-mentioned
measure was due to the discord between the complainant and some of
the chiefs (See overleaf of P. 491).
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With regard to the issue that when the complainant was still the Deputy
Commissioner, before he acted as the substitute Commissioner,
the Commissioner would always convene meetings to request the
chiefs and relevant personnel not to report the affairs of their work
to the complainant, F responded that the issue could be divided into
different stages. At the early stage, everything is normal. However,
starting from 2011 (F could not recall the concrete date), it occurred
that the Commissioner called a leadership meeting before the
complainant took over as substitute Commissioner, and expressed that
“something went wrong” within the Directorate. He also indicated
that during his vacation, all situations that should be reported to
the Commissioner or documents to be signed by the Commissioner
should be first submitted to the other Deputy Commissioner, who, in
turn, would decide whether it should be brought to the complainant
or not depending on the situation. Although the Commissioner did
not specify the “problem” existing within the Directorate, from
the expressions of the Commissioner, F felt that there should be
“conflict” between the Commissioner and the complainant. Knowing
that there has always been a clear hierarchy within the CB where the
subordinate has to obey the orders of the superior, couple with the
fact that the complainant has always been the “trusted” person of the
Commissioner, thus, when the above-mentioned situation happened,
it caused people to have such speculation (See overleaf of P. 495).

(The staff of the CCAC asked the Commander of the Operation
Department, T, that during the period of the complainant was
still the Deputy Commissioner of the CB, when it is needed for
the complainant to act as the substitute Commissioner, would the
Commissioner express clearly every time before the substitution that
nobody was allowed to report to the complainant or inform him the
affairs happened within the CB during the period of substitution. If
that is the case, did the Commissioner give any reason.)

T expresssed that there is no such case. If came across matters that are
within the competence of the complainant when he was the substitute
Commissioner, T would report to him as usual (See P. 234).
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Starting from the second half of 2010, when the complainant served
as substitute Commissioner, the Commissioner of the CB would give
O the instruction that if he/she came across any issues with his/her
work, he/she could call the Commissioner directly or report to the
other Deputy Commissioner, S; O expressed also that during the
0 period that the complainant acted as substitute Commissioner, O did
not submit the documents to the complainant for decision or approval
since the complainant’s office is at the Central Fire Station which
is far away from the Headquarters at the Sai Van Lake. As a result,
the documents were submitted to the other Deputy Commissioner for
decision or approval (See P. 526).

4. When providing statements to the CCAC, the staff of the CCAC asked the
Commissioner of the CB whether he had summoned meeting and gave
order to request all staff not to report their work to the complainant before
the substitution of the complainant as the Commissioner; the Commissioner
stated: “Such situation did exist. The Commissioner explained that it
was because during his absence, all matters, including those within the
competence of the Deputy Commissioner, S, would be first submitted
to the latter and subsequently delivered to the complainant. Besides, if
it was urgent, then the staff could contact the Commissioner directly or
consult the complainant, the substitute Commissioner. The Commissioner
expressed that the adoption of these procedures was because he had
already noticed the emotional problems of the complainant at that time
and his performance of work was affected. He also added that after he
had resumed his duties, the complainant did not report to him in person
concerning the issues happened during his absence and just handed the
documents to the Secretary. Subsequently, the complainant did not even
hand in the documents he had handled during the period of substitution
upon the completion of substitution.” (See P. 686).

(3) Analysis

1. After analysing the above-mentioned statements, objectively it is believed
that the claim of the complainant is true, i.e. “the Commissioner would
always convene meetings before the start of his absence and express clearly
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that nobody is allowed to report their works or convey what has happened
within the CB to the complainant during the period of the substitution by
the complainant.

It is worth noting that it is defined in Articles 17 to 19 of the “Provisions
Supplementary to Statute of Leadership and Management” the powers of
the Commissioner in areas such as general management, human resources
management, as well as management of facilities and equipment of the
Commissioner in the government department.

On the other hand, the powers of the Commissioner of the CB are also
regulated in Article 7 of the Administrative Regulation no. 24/2001.

It is stipulated in Article 43 of the Code of Administrative Procedure that:
“1. Except as stipulated by specific law, in case of absence, vacancy or
impediment of the holder of the office, it shall be substituted by the legal
substitute, in the absence of legal substitute, it shall be substituted by the
personnel of the entity or administrative authority assigned by the person

being substituted. 2. Carrying out duties as substitute includes the exercise

of powers delegated or sub-delegated to the person being substituted.”
(Emphasis added).

In other words, in this case, the complainant shall be conferred with the
powers of the Commissioner as described in the aforementioned Articles
17 to 19 of the “Provisions Supplementary to Statute of Leadership and
Management” as well as Article 7 of the Administrative Regulation no.
24/2001 during the period of substitution as the substitute Commissioner.

Th he r f th mmissioner of the CB in demanding th

chiefs and supervisory personnel not to report their work directly to
the complainant during the period that the complainant served as the
i mmissioner i iousl iolation of Article 42 of th

Code of Administrative Procedure.

® ok ok
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XIV. The Commissioner demanded the staff of the CB to prepare reports of

¢

‘denigration” against the complainant, so that he could give a lower grade

to the complainant in the appraisal

(1) About the complaint

1.

According to the information provided by the complainant, the complainant
considered that the reports of “denigration” against him mainly includes
the following:

1) According to the report written by the Chief Fire Officer, U, on 6"
March 2010, (The Commissioner entered the order “Acknowledge” on
8" March 2010), U stated that when he was the Chief of the Resources
Management Department in January 2010, the complainant asked
him to say to the Chief Fire Officer, S, that “If you do not want to
renew the appointment as Head of the Department, you may fill in the
declaration for that purpose” (see P. 71). Besides, according to the
understanding of the Commissioner, the complainant, starting from
late 2009 (during the period that is close to the 10" Anniversary of the
return of Macao), the complainant has been trying to make the then
Commander of the Operation Department, S, a “figurehead”, making
S feel awkward and emotionally disturbed (See P. 16).

2) U pointed out also in the above-mentioned report dated 6" March
2010 that because he failed to act in accordance with the instructions
mentioned above given by the complainant, U was often rebuked
unreasonably by the complainant (see P. 71). For example, the
complainant scolded him loudly at the Spring Dinner of the CB held
on 8" February 2010, complaining about the failure to mention at
the party that the gifts for the lucky draw were contributed by the
complainant and the defects he spotted at the party. Although U
apologised to the complainant, the latter kept on berated him.
Regarding this incident, U submitted a report to the Commissioner
on 12" February 2010 and the Commissioner issued the order of “I

acknowledge” on the same day (see overleaf of P. 71).

3) S drafted a report on 8" June 2010 (he was the Chief of Resources
Management Department at that time) stating that in the promotion
ceremony of principal firefighters on 7" June 2010, given the large
number of people, it became necessary to change the usual arrangement
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4)

)

and the firefighters needed to be arranged in horizontal rows. S had
sought approval for the respective arrangement from the superior
through internal notification but he never received any response. When
addressed the issue to the complainant, the latter said that he has lost
the relevant internal notification; nevertheless, he claimed that he had
already consulted the Commissioner and the intended change could
be made. Thus, S began to organise preparations for the promotion
ceremony accordingly. However, S only came to know on the day of
the ceremony from the conversation with the Commissioner that the
Deputy Commissioner (the complainant) had not taken the matter to
the Commissioner’s attention. For this reason, S was reprimanded by
the Commissioner. The Commissioner also entered the order of “I
acknowledge” on the aforementioned report (See P. 53).

The Deputy Divisional Officer of 1* class of the Support Unit for
the Command Department, R, prepared a report on 10" August 2010,
claiming that he had witnessed a number of times that the complainant
publicly criticized the errors committed by two Chief Fire Officers
with their work at public areas within the CB, “it would be felt that
the tone used was carrying a certain degree of humiliation”. The
Commissioner entered an order of “I acknowledge” on 2™ September
2010 (See P. 74 and 75).

The Deputy Divisional Officer of 1* class, X, prepared a report on
6™ October 2010, stating that the complainant had told him several
times that the Commissioner should stop being personal against
him, “otherwise he would fight back and ‘reveal the secrets’, then
the Commissioner has to pay a bigger price. The emotion was very
instable and agitated”. The Commissioner gave the order of “I
acknowledge” on 8" October 2010 (See P. 76).

Related statements

In the statement provided by the Commissioner to the CCAC, it is stated
that: “Given that U did not submit the document for renewal of S, as a
result, U was scolded and accused publicly by the complainant after the
Spring Dinner or Chinese New Year Eve Dinner in 2010 that ‘he is not
capable of doing anything’. The Commissioner was there at the scene and
tried to mediate. He told U not to take it too seriously since such emotional
reaction of the complainant might be a result of too much drinking. On the
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other hands, the Commissioner asked the complainant to try to understand
the situation of U because of his illness. However, it resulted that the
complainant requested U to communicate with him in writing concerning
all business matters thereafter.” (See P. 684)

2.  The Commissioner expressed as well that: “In May 2011, when the
Commissioner was preparing to draft the report (no. 20/GAC/2011), the
complainant apologised verbally to the Commissioner again (only the
Commissioner and the complainant were there at that time) and admitted
that his emotional status was not good. Even if he said earlier that he
‘would reveal the secrets’, in fact ‘there is no such thing, the Commissioner
has no secret to reveal’; therefore, the Commissioner believed that the
complainant had admitted the contents of the respective report. With regard
to the report of X written on 6" October 2010, due to the seriousness of
the incident, the Commissioner told X that if it was true, X should submit
a written report. In addition, X told the Commissioner that he had talked
to R about the respective situation, the Commissioner had verified it with
R but not with the complainant.” (See P. 686)

(3) Analysis

1. With regard to the above accusations, the complainant has refuted in the
written statement submitted to the Judicial and Disciplinary Committee,

however, the Judicial and Disciplinary Committee has not proceeded with
any further clarification concerning the above issues.

2.  First, there is no information showing that the content of the respective
reports is “fabrication”, or the Commissioner had ordered the staff to
“fabricate” such facts to “denigrate” the complainant.

3.  However, all the events referred to in points 1) to 4) happened before
18™ August 2010.

4.  As explained above, according to the stipulations in Article 14 of the
“Fundamental Provisions of Statute of Leadership and Management” and
Article 8 of the “Provisions Supplementary to Statute of Leadership and
Management”, as well as the regulation and requirement under the Order
of the Secretary for Security no. 4/SS/2009, the Commissioner of the CB
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should comply with the law and conduct performance evaluation of

the complainant for the period of 18™ August 2010 to 17™ April 2011
to be included in the Leadership Performance Appraisal Report (Report

no. 20/GAC/2011) prepared by the Commissioner, which proposes the
termination of the appointment of the post as Deputy Commissioner of the
complainant.

Thus, for the Commissioner to include those charges as basis to
appraise the performance of the complainant for the period of 18™
August 2010 to 17" April 2011, objectively speaking; it does not
comply with the stipulations and requirement of the law.

Besides, the Commissioner of the CB produced on 20™ April 2010
the Leadership Performance Appraisal Report for the appraisal of the
complainant for the period of 18" August 2009 to 17" April 2010. It is
written in the report that the complainant “could satisfy the requirements
of his functions and it is proposed to renew the appointment.” (See P. 3 and
overleaf of Annex 8).

The events referred to in the documents mentioned in points 1) and
2) happened between January and March 2010. In other words, if
h n re pr r n 1d aff he ren 1

of the appointment as Deputy Commissioner of the complainant,
the Commissioner should have included them in the I.eadership
Performance Appraisal Report for th ri f 18" A 2

17" April 2010 mentioned in the above point, but the Commissioner
failed to do so.

On the other hand, regarding the ‘‘undue’ behaviour carried out by
the complainant in the exercise of his functions as referred to in the
foremention ments in points 1 nd 5), there is no eviden
to_indicate the adoption of other investigative measures of the
Commissioner to verify the actual existence of such acts, in particular,
there is no hearing of the complainant concerning the aforementioned

incidents.

It shoul n hat although th mmissioner has indi h
the complainant had asked his apology by the threat of claiming that
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“h Id r 1th rets” h n n an ment th
would support this alleged fact.

10. Th mmissioner, in ming the incidents in the aforemention

points 1), 3) and S) as facts under the condition that no hearing of
the complainant had been held, has already violated the “principle of
rticipation” fined in Article 10 of th Administrati
Procedure, i.e. “The bodies of the Public Administration, when forming
a decision that is related to private individual and associations whose
oot i o inter B ticinati

of the private individual and those associations, notably through the

hearing pursuant this Code.”

11. Given the above, the Commissioner of the CB considered the

aforementioned events referred to in points 1) to 5) as facts and used them
as the basis for the evaluation of work performance of the complainant for
the period of 18" August 2010 to 17" April 2011: such act does not comply
with the stipulations of the law.

& koK

XV. The claim of th mmissioner th h mplainant h iol h

Administrative Regulation no. 14/2002 of 12" August and the Order of the
Secretary for Security no. 38/SS/2002 has no legal basis

(1) Related facts

1. In order to ascertain the situation of the everyday use of the vehicle of
the CB by the complainant, Y, a fireman who is responsible for providing
transportation service to the complainant, was asked to testify on 25
March 2011 by the Commissioner. The content of the testimony includes:
“The Commissioner asked Y: Your function in the CB is a driver and you
have been responsible for providing the transportation service for senior
officials in the CB, especially the Deputy Commissioner, the complainant,
is it? (Another paragraph) Y replied: Yes, but not as frequent lately.”,
“The Commissioner asked Y: According to the information, the Deputy
Commissioner asked you to use the vehicle of the CB to take him to work
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or to return home very often in the past, is it true? (Another paragraph)
Y replied: Yes, but more often it is for business missions, certainly there
are cases that I send him to work or send him home.” “The Commissioner
asked Y: Do you know that according to the law (Order of the Secretary
for Security), the vehicle for personal use and the allocation of a driver
to provide transportation service between home and work is only granted
to Commissioner level officials, Deputy Commissioners are not entitled
to this right? (Another paragraph) Y replied: I just follow the instruction
given and perform my duties according, other matters are not my concern.”
(See P. 76 of Annex 2)

In the Leadership Performance Appraisal Report of 6™ May 2011 (Report
no. 20/GAC/2011), the Commissioner stated that the complainant “always
asked the driver of the CB to pick him up to work and send him home,
as well as send him to restaurants for meals using the vehicle of the CB
without obtaining my permission. These acts constitute a disciplinary
offense and a violation of law, in particular the order made by Your
Excellency, the Secretary on the vehicles for personal use.” (See overleaf
of P. 16 of Annex 2)

According to the information, the Chief of the Service Division of the CB,
Z, has put together the report no. 56/DS/2011 of 5" May 2011, in which the
records of the usage of the vehicle and driver of the CB by the complainant
to and from non-working locations outside normal office hours between
January to December 2010 were listed (See P.s 34 to 36 of Annex 2).

To this regard, the Commissioner of the CB gave an order on 6™ May
2011, claiming that the complainant “has violated the legislation on the
use of service vehicles and the Order of the Secretary since he asked the
driver to serve him using the vehicle of the CB during non-office hours
without the permission of the superior.” (See P. 34 of Annex 2)

According to the information provided by the CB (See P. 67 to 75 of
Annex 2), Article 7 of the Administrative Regulation no. 14/2002 of
12" August Acquisition, Organisation and Use of Vehicles of the Macao
Special Administrative Region and the Order of the Secretary for Security
no. 28/SS/2002 are the legal basis for the complainant to be allocated with
service vehicles when took up the position as the Deputy Commissioner
(Operations).
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Article 7 of the Administrative Regulation no. 14/2002 stipulates:

“l. Given the operational needs arise from work in public entities, in
particular those public entities with the duties of investigation or
inspection, albeit non-police nature, could provide general services
vehicles to specific working staff for long-term use.

2. The vehicles permanently assigned under this article cannot be used
for traveling in a personal nature.

3. Theallocation of general services vehicles for long term use is granted
by special authorisation; for general services vehicles of entities as
described in Paragraphs 1), 2) and 5) of Article 1, it should follow the

charters, statutes or internal regulations of those entities.”

For the purpose of the stipulation of the aforementioned regulation, the
Secretary for Security issued the Order no. 38/SS/2002, requesting that all
government departments under its purview (including the CB) to comply
with the above regulation strictly. It also requests the leadership of the
departments to submit to the Office of the Secretary for Security a reasoned
proposal for the assigned vehicle for long term personal use. The proposal
should include “the identification of the personnel to be allocated with the
vehicle” and “explain the reason why the purpose of the provision of the
vehicle as specified in the proposal could not be achieved with the general
service vehicles (to be driven by a driver) of the department” (See P.s 74
and 75 of Annex 2).

In order to abide by the above-mentioned Order of the Secretary for
Security, the CB proposed a number of leadership and chiefs to be allocated
with “general service vehicle for long term use” through the proposal no.
276/DGR/2002 of 26™ September 2002, with which the Commissioner
agreed. It was mentioned in the proposal that the reason for the Deputy
Commissioner of the CB to be allocated with “general service vehicle
for long term use” was “the necessity to represent the CB in attending
meetings, ceremonies or festivals, etc, outside the work place. The time of
the events varies and often the entry of private vehicles to the venue of the
meeting or ceremony is restricted, therefore, it is needed to be allocated
with general service vehicle for long term use. Besides, given the specific
functions of these personnel, which are different from civilians, they are
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required to carry out surveys and inspections. Under such condition, in
order to avoid the leaking of the time and location, it is necessary for
them to drive the vehicles themselves to conduct surveys and random
inspections, so as to better supervise the activities inside and outside the
CB.” (See P. 71 of Annex 2)

In addition, regarding the situation of the Deputy Commissioner
(Operations), it was pointed out in the aforementioned proposal no. 276/
DGR/2002 of 26™ September 2002 that the reason for the allocation of
“general service vehicle for long term use” is because “the officials who
are responsible for operations are in great need to return as soon as
possible to their posts, sometimes even go directly to the scene to lead and
support relief operations”, “Given being always stand-by and without a
fixed schedule, it is difficult to designate a driver to be responsible for the
service in addition to their normal functions. From our experience, during
emergency situations, those drivers who are on duty also need to perform
their duties outside due to the relief and rescue operations that suddenly
occurred. As for those ‘stand-by’ drivers, they still have not returned to
the operation station that they belong to, therefore, the aforesaid officials
have great need to drive the vehicles themselves in order to get to the
work locations promptly.” (See P. 72 of Annex 2); The Secretary for
Security issued an order and agreed the above-mentioned proposal on 30™
September 2002 (See P. 70 of Annex 2).

When making the statement, the Commissioner expressed to the CCAC
that: “In the CB, apart from the Order of the Secretary for Security
indicating that aside from the Commissioner being allocated with vehicle
for personal use and the Deputy Commissioner and certain other chiefs
could use the vehicles for official purposes, there was no other relevant
written order of the same nature; he expressed that only the Commissioner
can have vehicle for personal use, the usage of vehicles by other leadership
and chiefs is restricted to official purposes. Certainly, the above Order of
the Secretary also pointed out that personnel concerned may drive the
vehicle back and forth the residence and the workplace. He added that the
Deputy Commissioner is assigned a driver to drive the vehicle of the CB
which is intended solely for official purposes. In case of private trips, such
as travelling between residence and workplace, the vehicle concerned
shall be driven by him. He expressed that other than the Order of the
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Secretary mentioned above, there is no other written document concerning
the instructions for the use of vehicles of the CB.” (See overleaf of P. 683)

(2) Analysis

1. It could be seen from the content of the above proposal that other than the
Commissioner of the CB, other leadership and chiefs of the CB (including
the complainant) are allocated with “general service vehicle for long term
use” base on the specific characteristics of their duties. The vehicles

should be driven by the interested parties themselves only, even when
carrying out their duties.

2.  However, according to content of the “factual statement” of Y (a driver)
taken by the Commissioner of the CB, the order made in the report no.
56/SD/2011 of 5" May 2011, as well as the statement provided by the
Commissioner to the CCAC, with regard to the use of vehicles by the

mplainant for servi r h mmissioner_all h
staff of the CB (drivers) to drive the ‘“general service vehicle” which

is assigned to him for long term use to provide the transportation
service that he needed in order to carry out his official duties.

3. Nevertheless, it is worth noting that the Commissioner allowed the staff
f the CB (driver rive the said “general servi hicle for lon:

term use” to provide transportation service for the complainant for

the purpose of public functions. Since no specific definitions were
“personal ” in th

the Secretary for Security or the instructions within the CB, there

is no legal basis for the Commissioner to accuse the complainant for

r ing th ff of the CB (driver: rovide transportation
service for the travelling between his home and the workplace.

4. This is because, although it is stipulated in Paragraph 2 of Article 7 of
Administrative Regulation no. 14/2002 that: “The vehicle permanently
assigned under this Article cannot be used for traveling in a personal
nature.” However, the term “personal nature” was not further defined in
the respective regulation.

5. In fact, the same situation occurs in the use of public service vehicle by
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the Commissioner as according to Sub-paragraph 13) of Paragraph 1 of
Article 8 of Law no. 7/2002 of 22" of July, the Director of public services
has the right to be assigned with service vehicle for personal use. However,
according to the provision of Paragraph 2 of the same article, “when the
use of vehicles for personal use is to meet the needs of transportation
service due to personal matters”, “the vehicles could only be driven by the
holder (i.e. the directors of services)”. Similarly, Law no. 7/2002, as well
as its complementation, the Administrative Regulation no. 14/2002, do not

specifically define the meaning of “personal nature”.

6. Nevertheless, according to the Handbook for the Management and Use of
Vehicles of Public Entities issued by the Public Administration and Civil
Service Burear* (SAFP), there is a concrete explanation of “personal
nature” in relation to Paragraph 2 of Article 8 of Law no. 7/2002, i.e., “for
the application of the provisions of the relevant law, the normal route

n home and th rkpl, including the interruption of lunch
is not considered as using the vehicle for private purposes.” (See P. 248.
Emphasis added)

7.  Similarly, regarding the provision of Paragraph 2 of Article 7 of Law no.
14/2002 (“The vehicle permanently assigned under this Article cannot
be used for traveling in a personal nature”), the SAFP has also made
the follow explanation, “in addition, the above provisions regarding the
normal route between home and the workplace is also applicable to

r long term use.” (See overleaf of P. 248. Emphasis
added)

8.  Give the above, under the circumstan hat the Order n

of the Secretary for Security did not make any definition of the
term ‘“‘personal nature” that is different from the above-mentioned
finition m AFP 1 ith the f: hat the CB did n

formulate any internal regulation on the use of service vehicles, there
is no legal basis in objective terms for the Commissioner to accuse that

4 Uner current Organisation Law of the Public Administration and Civil Service Bureau (Administrative
Regulation no. 24/2011 of 8™ August), or the old Organisation Law of the Public Administration and Civil
Service Bureau that was repealed (Decree Law no. 23/94/M of 9" May), the Public Administration and Civil
Service Bureau is entrusted with the responsibility to interpret and unify the application of the general regimes
of public administration.
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the request of the complainant to be picked up and dropped off by the

staff of the CB (driver) between home and the workplace does not fall

into the category of official matters and a violation of the “legislation
f th. f servi hicles” and the Order n 2002 of th

Secretary for Security.

L S

XVI. The Commissioner claimed that the complainant has violated the

stipulations of the EMFSM without going through any disciplinary
I in

(1) Related facts

1.  In the Leadership Performance Appraisal Report of 6™ May 2011 (Report
no. 20/GAC/2011), the Commissioner listed several irregular acts of the
complainant with some of them taking place more than a year ago. At
the end of the report, the Commissioner of the CB pointed out that the
acts committed by the complainant “have clearly violated the following
provisions: a) Subparagraphs a) and d) of Paragraph 2 of Article 6;
Subparagraph c) of Paragraph 2 of Article 7; Subparagraphs a), b) e)
and Item 1 of Paragraph 2 of Article 8; Subparagraph a) of Paragraph
2 of Article 9; Paragraph 1 of Article 10; Subparagraphs c), d) and e) of
Paragraph 2 of Article 11; Subparagraphs f) and h) of Paragraph 2 of
Article 12 of the EMFSM approved by Decree Law no. 66/94/M of 30"
December (See P. 18).

(2) Analysis
1. Itis worth noting that Article 250 of the EMFSM stipulates:
“1. If a superior is not conferred with disciplinary powers by this Statute
or the degree of disciplinary powers conferred is insufficient, it is
a duty to promptly report all disciplinary offences committed by his

inferior or subordinate that comes to his knowledge.

2. The report should be lodged to the immediate superior of the reporter
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in direct and confidential way, so that the superior can carry out or
give instructions to initiate the relevant procedures, or deliver the
report to the competent authority in the same manner.

3. Prior to the reporting of the disciplinary offense, the superior should
seek to clarify the details featuring the act of violation mentioned, and
conduct hearing of the offender whenever appropriate and possible.”

At the same time, Article 267 of the EMFSM stipulates:

“l. Upon receipt of testimony, report or complaint, the competent
authority to initiate disciplinary proceedings should make decision
immediately whether to pursue disciplinary responsibility or not.

2. If the above-mentioned competent authority deems that it is not
necessary to pursue disciplinary responsibility, it should give order to
file the testimony, report or complaint.

3. If the competent authority referred to in Paragraph I deems that it is
necessary to pursue disciplinary responsibility, it shall initiate or give
order to initiate the disciplinary proceedings.

4. In the case of the signs of indicted offence match up with the abstract
penalty that exceeds its jurisdiction, though the competent authority
deems that disciplinary proceedings should not be raised, it shall
submit the matter to the authority with the corresponding competence
to make decision for such purpose.”

In fact, “the disciplinary proceedings are all means and acts of proceedings
adopted by Administrative Authority to evaluate the disciplinary validity
of a particular fact or to assess whether or not a certain department is
functioning properly. It aims to adopt measures to rectify the deviations
that could affect or disturb the normal achievement of objectives and
interests of the Administrative Authority.” “In summary, it is the beginning
of the approaches to clarify or rectify the potential (even though it is
only probable) situations that might break the harmony of the system”#;
besides, “the request of bearing of disciplinary liability can only be done
through the procedure itself — to commence disciplinary case, so as to

45 Manual of Disciplinary Law (2™ edition), P. 99, Manuel Leal-Henriques, Legal and Judicial Training Centre
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identify facts, find out the relevant person to be held responsible and
guarantee the rights pertaining to this defense are established.”

Therefor hen th mmissioner of the CB recei he report th

mentioned the “misconduct” at work or disciplinary violation of the
complainant, the Commissioner should make decision on the initiation
of disciplinary proceedings, or, if he thought he had no jurisdiction
to initiate such disciplinary proceedings, the relevant matters should
be reported to the Secretary for Security, so that the Secretary could
decide whether or not to initiate the disciplinary proceeding in

accordance with the law.

It is worth noting that prior to the establishment of facts through
relevant disciplinary proceeding, the Commissioner of the CB has no

legal basis to accuse the complainant of violating the stipulations of
the EMFSM.

® ok ok

XVII. The complainant was assigned to the job of compiling the Administrative
ui the Fir rvices Bureau iven n ministrativ r

despite of having made a written request

ey

2)

About the complaint

The complainant said that he was assigned to the job of compiling the
Administrative Guide of the Fire Services Bureau, but was given no
administrative support by the Chief of Resource Management Department,
T, despite of having made a written request (see P. 5).

Related facts and statements

After the complainant’s fixed-term appointment as Deputy Commissioner
was ceased by an order issued by the Secretary for Security, the current
Deputy Commissioner S, issued Order no. 11/CB/2011 on 1* September

4 Manual of Disciplinary Law (2™ edition), P.. 105, Manuel Leal-Henriques, Legal and Judicial Training Centre
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2011, which requested the complainant to start working in the Resource
Management Department directly under the Chief T. The order indicated
that “The Complainant... His duty is to compile the Administrative Guide
of the Fire Services Bureau. The said staff has to conduct analysis and
survey on the internal administration of the subunits of the CB and
describe the relevant procedures by words and flow charts with clear legal
basis...” Meanwhile, the order also indicated the steps and timeline of the
task (See P. 136-137).

On 26" September 2011, the complainant made report no. 13/DGR/2011,
which indicated: “... I asked the Chief of the Material Section of the
Central Fire Station, Divisional Officer AA, for assistance, but AA stated
that I could not directly request them to provide support as instructed
by his superior (Chief of Resource Management Department) during a
meeting, so I hereby request you, the Chief of Resource Management
Department, to verify, in written form, if what AA has said is true. If not,
AA has violated the EMFSM...” The complainant added, “...Based on
my analysis, this time the superior ordered me to compile the part of the
administrative guide relating to the Resource Management Department
(according to my understanding, it should be work instruction). In order
to effectively accomplish the task, support and participation by the
chief of every division under the department are necessary. Therefore,
I hereby tell you that, when doing this job, I will, at any time, ask the
chief of every division under the department to present at meetings and
participate in the job. Since the time given by the superior is very limited,
as a Chief Fire Officer who is under the Chief of Resource Management
Department, I should have the power to give instructions to the staff under
this department. Therefore, 1 will, through orders and notifications, soon,
inform the relevant division chiefs to commence their works as soon as
possible to avoid delay of the progress so as to meet the deadline set by the
superior.” (See P. 141-142)

Information shows the Chief of Resource Management Department T, the
complainant, Divisional Officer of 1* Class P, Deputy Divisional Officers
of 1*t Class BB and CC had a meeting on the said issue on 28" September
2011.

The CCAC invited these members to give statements as shown in the
following table:
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Name Statement

When the complainant was working under the Resource Management
Department, he thought that he could still give instructions to the staff
members. He also intended to call for a meeting with the staff members
of the department about the task of compiling the guide. Therefore,
during the meeting, T wanted to explain to the complainant that he
was subordinate to T and had to provide support to T, while other
staff of the department (including those whose positions were lower
than his) were not his subordinate. Therefore, if the complainant
needed assistance from other staff, he could raise the request to T in
written form and T would provide cooperation as much as possible.
The complainant should neither give instruction to them nor convene
a meeting with them directly. (See P. 234 and overleaf)

During the meeting... T reiterated that the complainant was directly
subordinate to T; therefore, he should directly report to T and should
neither directly contact the staff of the Resource Management
Department nor give any instruction to them. In fact, before the
meeting, T had already gathered the supervisory staff of the department
and gave them the relevant instruction. (See P. 424 and overleaf)

According to BB’s understanding of the EMFSM, it is subordinates’
duty to obey their superior. Since the complainant was a Chief Fire
Officer, all fire-fighters whose ranks were lower than Chief Fire
Officer had the duty to obey him. Therefore, when T made the request
that “the complainant should neither directly contact the staff of the
Resource Management Department nor give them any instruction, BB
was ‘confused’. It is because: According to what BB knows, Chief
Fire Officer E also does not bear any supervisory position under the
Operational Department of Macao, but he/she is not forbidden to
have any direct contact with the staff of the department or give them
any instruction. Moreover, according to BB’s understanding, for the
requests made by the superior under other subunits or in other functional
areas, the subordinates have no duty to provide information or support.
However, in the complainant’s case, BB was “confused” about the
instruction since they were under the same department. (See P. 425)

BB
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CC

A meeting (lasting for around 30 minutes) was held at the meeting
room at the 3™ floor of the Sai Van Lake Fire Station in a morning. Since
the appointment of the complainant as the Deputy Commissioner had
just been terminated and he was assigned to work under the Resource
Management Department, the meeting focused on the nature of the
complainant’s duties and the arrangements about his works. T pointed
out that the complainant would only be responsible for studying of
strategies and there would be no hierarchical relationship between
the complainant and the remaining staff of the department. He would
only directly report to T.

During the meeting, T told the complainant that he should not give
any instruction directly to the staff of the department. If needed, the
complainant should contact T first. (See P. 435)

The meeting was convened by T and P was requested to present at
the meeting, of which the minutes were taken. As remembered by P,
the meeting was rather controversial. The purpose for the meeting
was to clarify the position of the Chief Fire Officer (the complainant,
former Deputy Commissioner of CB) in the department after he was
assigned to work under the department in early September 2011 and
the matters about the operation of the department. T stated that the
staff of the department should be subject to T’s instructions only.
Since the complainant was not the Chief of the department, he had
no power to give instructions to the staff. If needed, the Chief Fire
Officer could tell T and T would give instruction to the staff.

As to the arrangements of works of the department in the future,
T clearly pointed out during the meeting that, for example, if the
complainant had to get any information related to his work, give order
or instruction to the staff of the department or mobilise manpower,
he should notify T and T would handle the matter. According to
P’s understanding, personal contact between the complainant and
the staff was not a topic of the discussion during the meeting. (See
overleaf of P. 453 and P. 454)
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On 19" October 2011, T issued Order no. 09/DGR/2011, which indicates,
“According to Order no. 11/CB/2011 issued by the Deputy Commissioner,
Chief Fire Officer (i.e. the complainant) has been assigned to work under
Resource Management Department to assist me in the works of studying
and all jobs assigned to him have to be directly reported to me. However,
he does not follow the said order and irregular situations really exist. 1
explained to him again the relevant arrangement during the meeting on
28" September 2011 in order to enable him to make correction and prevent
similar cases from happening again.” (See P. 143-144)

On 27™ October 2011, the Chief of Resource Management Department
issued Order no. 11/DGR/2011 to request the complainant to finish the
said work by the deadline given. (See P. 145)

For this issue, on 3™ November 2011, the complainant made report no.
46/GAC/2011 to request the superior for a written response of whether he
could instruct other staff to participate in his works and whether he could
directly contact them. He also stated that he would not commence the
work until a reply was given. (See P. 146)

On 7™ November 2011, the complainant made a request to the Chief of
Resource Management Department T for the minutes of the meeting held
on 28™ September 2011 (See P. 24 of Annex 22, in which “on 28/10/2011”

should be a typo error)

On 7™ November 2011, the complainant made report no. 51/GAC/2011,
which indicates, “According to Order no. 11/DGR/2011 issued by the Chief
of Resource Management Department on 27" October 2011 (“2001” in the
original text, which should be a typo error), I hereby list the details about
the functions and duties of every subunit under the Resource Management
Department.” (See P. 25-29 of Annex 22). At the end, the complainant
points out that, “According to the instruction given by the superior, [ have
listed the duties and scope of competence of every subunit of the Resource
Management Department. If the drafting of the guide for all subunits of
the department is required to get started, it will be necessary to convene
a meeting with the heads of all subunits in order to know what kind of
guidelines they have already had and what is missing but necessary. The
work will be done according to the degree of importance and urgency.
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10.

11.

Therefore, 1 suggest the Chief of Resource Management Department
convening a meeting with the heads of all subunits of the department
(because he has given me a verbal instruction that I shall not give any
orders to the staff of the department directly) so that the compilation of the
administrative guide can continue.” (See P. 29 of Annex 22)

On 30™ November, the complainant received the minutes of the said
meeting, which indicates:

“T: ‘The purpose for having this meeting with the three colleagues and the
complainant is to discuss the works of DGR (Resource Management
Department). I have told the complainant that there is no hierarchical
relationship between the complainant and the staff of the department.
All his works have to be reported to me only. If he needs any help, he
should tell me.’

The Complainant: ‘For the works related to the department assigned by
the Chief of DGR, can I convene any meeting with the supervisors
under the DGR?’

T: ‘No.’

The Complainant: ‘Can I give any order to the staff of DGR? Or can I call
them to consult about the works?’

T: ‘No, because in the department, you do not have any hierarchical
relationship with other staff and you only have to report to me.
Therefore, you shall not give any order to them, but they shall treat
you with due respect under the provisions of the Rules of Salutes and
Honour.”” (See P. 382 and P. 30-31 of Annex 22)

On 30" November 2011, T issued Order no. 14/DGR/2011, which indicates,
“As to report no. 51/GAC/2011 submitted to me by the complainant on
7" November 2011, I hereby reiterate that, according to Order no. 11/
CB/2011 issued by Deputy Commissioner on 1 September 2011... This
shows the fact that Chief Fire Officer (i.e. the complainant) is not within
the regular personnel structure of the Resource Management Department,
therefore, there is no hierarchical relationship between the complainant
and any staff of the subunits under the department. In this sense, he has



12.

2013 Annual Report of the CCAC of Macao

no power to give any order or instruction to the staff working under me.
If he needs any assistance, he should make a request to me and I will
handle the matter. For the job of compiling the Administrative Guide of the
Fire Services Bureau, I have told the complainant how to commence the
work through Orders no. 01/DGR/2011 and no. 09/DGR/2011. However,
the complainant still has not taken any positive action in response to the
Orders. It was not until I, through Order no. 11/DGR/2011 on 27" October
2011, instructed the complainant to finish the work that he submitted a
document on 7" November 2011. When I read the document thoroughly,
I discovered that the document was over 90% the same as the content of
Administrative Bylaw no. 24/2001. At the same time, the said document
did not indicate any information related to the Registration Unit under the
department. (Another paragraph) Hence, in conclusion, since the day he
knew that he was assigned to compile the Administrative Guide of the Fire
Services Bureau (on 1* September 2011) until now (7" November 2011),
Chief Fire Officer (i.e. the complainant) has been ignoring the superior’s
orders and instructions and making up excuse to stall off his works. Finally,
in order to evade disciplinary liabilities, he muddled through the task by
copying regulations. The behaviour has reflected his negative attitude and
indications that he may lose his interest in his works. .. Since 1* September
2011, I have, many times verbally or in writing, told the complainant to
pay attention to his attitude and make adjustment, but the complainant
has not shown any improvement in both attitude and work. As I do not
wish to adopt the ultimate method (disciplinary system) to improve the
complainant’s situation, I warn him again and again to have a thorough
self-reflection...” (See overleaf of P. 388)

On 30" November 2011, T issued Order no. 18/DGR/2011, which indicates,
“As to Chief Fire Officer (i.e. the complainant)’s question of whether he
can order the staff of the department who are not subordinate to him to
provide support, I have given the reply again and again through Orders
no. 01/DGR/2011, 09/DGR/2011 and 14/DGR/2011 and the meeting held
on 28" September 2011. However, the complainant still neither follows the
orders from the superior nor properly works on the project assigned by
the superior, showing his negative attitude to the relevant work. However,
as the Chief of Resource Management Department, 1 am responsible
for warning him to adjust his attitude as soon as possible in order to
accomplish the task assigned by the superior.” (See P. 59 of Annex 22)
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13.

14.

15.

On 6™ December 2011, the complainant filed a complaint against T to
Deputy Commissioner of CB, S, according to Article 253 of EMFSM. In
the complaint letter, the reports he submitted to T and the Orders issued
by T were cited. At the end, the complainant points out, “As fo the job of
compiling the Administrative Guide of the Fire Services Bureau, Chief
Fire Officer T tried to make things difficult to me, especially for the
matters about manpower. As the annex of Order no. 11/CB/2011 issued
by your Excellency, the Deputy Commissioner, also clearly indicates that
the Administrative Guide of the Fire Services Bureau will be passed to
every department in order to gather opinions, the work involves every
department. However, according to T’s Order, since I do not bear any
supervisory positions, there is not any hierarchical relationship between
me and all staff of the Resource Management Department. I consider
that the Order does not accord with the EMFSM, because under Articles
50 and 53, as a Chief Fire Officer, I have the power to give instruction
and order to militarised staff whose ranks are lower than me. However,
it is inconceivable that T clearly told me that I shall not contact any
staff of the department without giving me any proper reason. In general,
if the superior requests the subordinate to effectively accomplish a
task, reasonable support should be given in order to have the job done
effectively and completely. On the contrary, T instructed me not to request
for assistance from the staff of relevant department and even not to contact
them to gather information. Such behaviour has constituted violation of
EMFSM and contradicted the objective of the task. For the said reason, 1
have never effectively worked on the task as instructed by your Excellency.
(Another paragraph) Therefore, I would like to lodge a complaint against
Chief Fire Officer T under Article 253 of EMFSM.” (See P. 9-10 of Annex
22)

On 12" December 2011, Deputy Commissioner S, through an Order,
requested T to submit a report in response to the said complaint within
seven days.

On 14" December 2011, T made report no. 21/DGR/2011, which indicates,
“Regarding the task of making the Administrative Guide of the Fire Services
Bureau assigned to the complainant as mentioned in his complaint, it is
necessary for him to have a meeting with the chiefs of all subunits of the
Resource Management Department. For this matter, I have given him
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reply through four Orders (Orders no. 01/DGR/2011, no. 09/DGR/2011,
no. 14/DGR/2011 and no. 18/ DGR/2011) and one meeting (see the minutes
of the meeting held on 28" September 2011). In particular, in Order no.
09/DGR/2011 and the meeting on 28" September 2011, I clearly told the
complainant the relevant arrangements.” “According to the report on 6™
September 2011, report no. 13/DGR on 26™ September 2011, report no.
46/GAC/2011 on 3 November 2011, no. 51/GAC/2011 on 7" November
2011 submitted by the complainant and the meeting on 28" September
2011, apart from the need for support from the supervisors/staff members
of the department, the complainant neither mentioned any information
about the department he would need for the compilation of the summary
of the part of Resource Management Department of the Administrative
Guide of the Fire Services Bureau, nor did he tell me about any practical
direction of the research. Meanwhile, the department and its subunits have
their respective duties, so it is very difficult for me to satisfy his request
for support from the supervisors/members of the department whenever
he wants. If the complainant does his work with a positive attitude, 1
will try the best to help him whenever he has any problem.” “As for the
complainant’s statement in his complaint that ‘under Articles 50 and 53 of
the EMFSM, as a Chief Fire Officer, I have the power to give instruction
and order to militarised staff under me’, I gave him a clear reply during
the meeting on 28" September 2011. However, I would like to reiterate
that the appointment of the complainant as the Deputy Commissioner was
ceased on I*' September 2011. At the same time, he has not been assigned
to any supervisory position but only the job to assist me in studying and
planning. In other words, the complainant does not have any hierarchical
relationship with the staff of the department. Therefore, the complainant
shall not give order to them so that normal operation of the department
will not be hindered. If the complainant encounters any problems about
his work, he shall tell me and I will do the best to provide assistance.”
“Regarding the assignment to the complainant to work on the summary
of the part of Resource Management Department of the Administrative
Guide of the Fire Services Bureau, I think it is an appropriate decision.
Since the complainant has not been appointed to the position as the Deputy
Commissioner as well as any other supervisory positions, his emotional
instability is understandable. It takes time to adapt to new working
environment. Therefore, 1 assigned to him the task that he would be
familiar with — to draft the summary of the part of the department. In fact,
the complainant had held the posts of the Chief of Resource Management
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Department for one and a half year and the Deputy Commissioner in
charge of the supervision of Resource Management Department for five
years, he should have a very thorough understanding of all the duties of
the department. Therefore, there will be no difficulty for him to finish the
work.” “Regarding the complaint filed by the complainant against me,
what I have done is based on law, the job duties and the reality. There are
no illegalities and irregularities. Therefore, in accordance with Paragraph
6 of Article 253 of EMFSM, I hereby request your Excellency, the Deputy
Commissioner, to take disciplinary action against the complainant in the

event of failure to prove his accusation against me.” (See P. 35 of Annex
22)

16. On 21% December 2011, Deputy Commissioner S issued Order no.
16/CB/2011, which indicates, “Regarding Chief Fire Officer (i.e.
the complainant)’s written complaint against the Chief of Resource
Management Department, Chief Fire Officer T, following investigation and
viewing of all relevant information, I hereby make the following decisions:
(Another paragraph) 1. The complaint is only about disagreement about
work and does not involve any impairment of the complainant’s rights.
In fact, the complaint does not accord with Paragraph 1 of Article 253
of EMFSM. This means the complaint is unjustified.” “2. Regarding the
issues about the work of following up the Administrative Guide mentioned
by the complainant, obviously Chief Fire Officer T deliberately made things
difficult for him, especially support of manpower. For the complainant’s
statement that under Articles 50 and 53 of the EMFSM, as a Chief Fire
Officer, he has the power to give instruction and order to militarised

staff whose ranks are lower than him, I _agree with this point of view.
However, my interpretation is different. Article 50 stipulates that senior

officers ‘mainly perform the duties of control, leadership or supervision,
or studying and planning.” In the case, the complainant is directly
subordinate to the complainee. In other words, the latter is empowered
to be the controller and leader of the former. Therefore, the complainees’
instruction that the complainant shall perform the duties to do research
and planning is appropriate. the complainant’s viewpoint is one-sided
and he has misinterpreted the relevant provision. This has also reflected
that the complainant has, subjectively, negative attitude to his superior
(the complainee) and the job assigned.” (emphasis added) “3. Another
ground for the complaint is Article 53 of EMFSM, but it is only about the
relationship between the respective functions and the titles and points out
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the scopes of duties. It should be interpreted in conjunction with Article
50. (Paragraph 2 of Article 50 has been amended by Article 4 of Law no.
2/2008.) 47" “4. For the complainant’s accusation that the complainee has
made things difficult for him and refused to give him support, especially
manpower, the statements in the complaint and relevant information show
that the complainant did not make any concrete request for support to
the complainee regarding the work. He only repeatedly stressed that the
complainee did not provide any support and thus making him unable to
work on the compilation of the Administrative Guide of the Fire Services
Bureau. The ground for the complaint is unreasonable. Therefore, |
think that the complainant has to have a self-reflection.” “5. According
to the information gathered through the investigation and analysis, the
complaint is groundless in both rational and legal senses. Therefore, the
objective of the complaint is unjustified.” “6. In view of the complainee’s
request for the complaint’s liability as mentioned in point 5 of the report he
submitted (no. 21/DGR/2011) and Paragraph 6 of Article 253 of EMFSM,
‘disciplinary action should be taken against the complainant in the event
of failure to prove the accusations.”” “7. Considering the importance of
team spirit that militarised staff should bear in mind, I decide to impose
light punishment on the complainant — reprimand — under Article 258 of
EMFSM. In order to avoid impairment of the accused’s rights and interest,
I hereby order the accused, Chief Fire Officer (i.e. the complainant), to
present at the meeting room of the Command of Sai Van Lake Fire Station
for the hearing and defense.” (See P. 36 and 37 of Annex 22)

17. Meanwhile, in the complaint dated 9" December 2011, the complainant also
pointed out, “T, through Orders no. 14/DGR/2011 and no. 18/DGR/2011,
pointed out that under Order no. 11/CB/2011 issued by the Deputy
Commissioner, I do not have the power to give orders or instructions to
the staff under the department regarding the work on the Administrative
Guide of the Fire Services Bureau. If I need any help, I can make a request
to T. Also, for the job of compiling the Administrative Guide of the Fire
Services Bureau, T said he had told me how to commence the work
through Orders no. 01/DGR/2011 and no. 09/DGR/2011. He also said that
the document was over 90% the same as the content of Administrative

47 There is an error in the text. It should be “Annex C referred to in Paragraph 2 of Article 53" instead of
“Paragraph 2 of Article 50” in the text.
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18.

19.

Bylaw no. 24/2001, and that I have been ignoring superior’s orders and
instructions and making up excuse to stall off his works. In order to evade
disciplinary liabilities, I muddled through the task by copying regulations.
The behaviour has reflected my negative attitude and indications that [ may
have lost my interest in my works. Therefore, he has reminded me about
it several times. (See Orders no. 14/DGR/2011 and no. 18/DGR/2011 of
Annex 6)” “Regarding the fact that T made things difficult for me when
I was working on the Administrative Guide of the Fire Services Bureau,
especially the request for manpower, the situation that ‘If I need any help,
I can make a request to T’ never existed.’ I have never got any support.”
For this case, I have filed a complaint to Deputy Commissioner S against
T on 7™ December this year. Moreover, regarding the accusation that I
submitted a document which was over 90% the same as the content of
Administrative Bylaw no. 24/2001, my response is, it is necessary to list the
duties of the department as provided by the law. In order to list the specific
instructions of each duty, data provided by every related subunit, such
as personnel, structure and the instructions from relevant bodies (Public
Security Forces Affairs Bureau, Financial Services Bureau and Pension
Fund, etc.), equipments and facilities is required. T kept evading my
request and finally disapproved it. As a result, I only have few resources. [
cannot contact any colleagues and what I can only do is to view the notice
board to get the information about the CB (the information disclosed on
the notice board is not complete). The way I am treated is worse than other
colleagues in general. T’s intention is obvious.” (See P. 44 of Annex 22)

In response, T made report no. 22/DGR/2011 on 14" December 2011
under Deputy Commissioner S’s Order. The contents are basically the
same as report no. 21/DGR/2011. (See P. 76 of Annex 22)

On 27" December 2011, Deputy Commissioner S issued Order no. 17/
CB/2011, which indicates, “...Following investigation and analysis, it is
found that the complainant has misunderstood the essential meaning of his
own rights and duties. The complaint has nothing to do with impairment of
his rights and interest. In other words, it does not accord with Paragraph
1 of Article 253 of EMFSM.” “The complainant’s statements and the
complainee’s reports of defence have clearly shown that the latter
only performs his duties in accordance with law and there was not any
irregularity or inappropriate act.” (See P. 80 of Annex 22)
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(3) Analysis

1. To conclude the above information, this complaint focuses on two issues.
The first one is th hief Fire Officer. h mplainan
have the power to give instruction to the staff of the same department
Resource Management Department) whose ranks are lower

n nven meeting with them? Th nd one is th id th

complainant get inadequate and insufficient manpower and resources
for the project of making the summary of the part of Resource

Management Department of Administrati 1 Fir Fvi
Bureau?
2. Fir hether the complainan hief Fire Officer, has th r

giveinstruction to staff of the same department (Resource Management
Department) whose ranks are lower and convene a meeting with them
is the core of the dispute between the complainant and T as well as the
main basis for his complaint to Deputy Commissioner S.

3. According to Order no. 11/CB/2011 issued by Deputy Commissioner S,
“Chief Fire Officer T is Chief Fire Officer (i.e. the complainant)’s superior.
Therefore, all works assigned to the complainant have to be reported to
T and the complainant is accountable to T.” The work on Administrative
Guide of the Fire Services Bureau is one of the tasked assigned to the
complainant.

4.  Meanwhile, Article 49 of EMFSM states, “I. Each professional position
or function shall correspond with the competence consistent with its
due responsibility. 2. Militarised staff shall perform their professional
functions and duties which correspond with their positions, specialties
and professional qualifications as designated by law.”

5. Atrticle 50 of EMFSM states, “Officers of senior ranks mainly perform the
duties of control, leadership or supervision, or studying and planning.” (In
Portuguese version, it is “O oficial das carreiras superiores desempenha
essencialmente funcoes de comando, direccdo ou chefia e de estudos e
planeamento.”)

6.  According to Paragraph 2 of Article 66 of EMFSM, Chief Fire Officer is
one of the senior ranks.
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10.

11.

12.

Article 53 of EMFSM states,

“1. Militarised staff of FSM shall perform their functions under the
Commands and its corporate subunits and bodies of FSM according
to their respective positions.

2. Thetitle and specific duties of each position are based on the structure
of the corporate bodies and organs of the FSM where the position is
placed in and also Annex C of the Statute.”

According to Annex C of EMFSM, Chief Fire Officer can be the chief
Commander/supervisor of a subunit of 1* rank or equivalent. Also this
position can perform the duties of studying and planning.

Paragraphs 2) and f) of Article 194 of EMFSM state, “The basic principles
of discipline are: ...e) obey the superior’s order immediately, faithfully
and completely; f) obey the superior and senior when performing one’s
duties.”

Sub-paragraph 5) of Paragraph 1 of Article 21 of Provisions
Supplementary to the Statute of Leadership and Management clearly
states, “1. Notwithstanding any other powers they are conferred upon,
the Leadership and Managerial Staff, for their responsibility to manage
their respective subunits, have the following powers in compliance with
applicable laws: ...(5) to_strictly and effectively manage the manpower,

property and technological resources allocated to the respective subunits
and effectively use the resources with an aim to simplify and speed up the

procedures...;” (emphasis added)

According to the above provision, in the case, the complainant, as a Chief
Fire Officer, might be appointed as Commander or chief of any subunit of
CB. In such case, he might exercise the duties as leader or supervisor to
manage his subordinates. However, since he is not assigned such duty, he
may perform the duties of studying and planning unless he is assigned any
other special tasks.

Therefore, the Chief of Resource Management Department has the power
to organise and mobilise his subordinates, while the complainant, in fact,
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14.

15.

16.

17.
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does not have the power to give instructions or orders to them to work on
any new project, to mobilise the manpower or to request them to put their
works aside and have a meeting.

According to Order no. 11/CB/2011 issued by Deputy Commissioner S, T
is the hierarchical superior of the complainant. Therefore, the complainant
has to report the progress of the work on the Administrative Guide of
the Fire Services Bureau to T. If the complainant needs any support of
manpower or information for the work, he has to make a request to T and
obtain T’s approval.

Therefore, as to the fact that T said the complainant should neither call
for a meeting with the staff of Resource Management Department nor
give them order to participate in the work of making the administrative
guide unless the complainant has obtained his approval in advance,
there is no illegalities existing.

Moreover, practically speaking, every member of Resource
Management Department, in general, has already had jobs assigned
by the department chief and they have to obey his orders. If there is
another member that may order them to attend a meeting or assign

them other tasks, difficulties will be caused, making the management
chaotic.

However, although the complainant does not have the power to call for a
meeting with the staff of Resource Management Department at any time
and order them to assist in his work, one point is true, that the complainant
should be given sufficient support of manpower and information for his
job of compiling the administrative guide, such as all working instructions
existing within the department and the right to contact the staff of the
department in order to understand the operation of the department.
Otherwise, the Administrative Guide of the Fire Services Bureau may be
impractical.

It is worth noticing that according to the information, especially the
minutes of the meeting on 28" September 2011, when the complainant
asked. “Can I give any order to the staff of DGR? Or can I call them to
consult about the works?” T replied, “No, because in the department, you
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18.

19.

20.

21.

22.

23.

do not have any hierarchical relationship with other staff and you only
have to report to me. Therefore, you shall not give any orders to them...”

The above conversation objectively reflects that the complainant was not
allowed to consult the staff about the works without the Department
Chief’s permission unless prior approval was given.

In fact, what the Department Chief did is not reasonable. Is it practical
for the complainant to make a written request to the Department
hief whenever he wish n h ff of th rtment an

consult them about the works? Obviously, this request is unrealistic.

Moreover, in report no. 51/GAC/2011 dated 7" November 2011, the

complainant already clearly requested T to call for a meeting with the
supervisors under the department. The purpose was to know which
working instructions existed and which were missing, so that he could
work on it according to the degrees of urgency.

However, in response to the complainant request, T, in Order no. 14/
DGR/2011 issued on 30" November 2011, did not clearly point out the

reason why the request was considered unreasonable or infeasible and
the alternative solution.

It is worth emphasising that regarding the complaint against T filed to
Deputy Commissioner S, T stated in no. report 21/DGR/2011 on 14"
December 2011, “the complainant neither told me what kind of information
he needed for the task of compiling the Administrative Guide nor anything
about the direction of the study.” However, as mentioned above, in report
no. 51/GAC/2011 dated 7™ November 2011, the complainant already

clearly requested the Department Chief to arrange a meeting with the
supervisors under the department. The purpose was to know which
working instructions existed and which were missing. In this case, T’s
explanation was groundless.

This objectively shows that T did not provide the complainant
with due support of manpower and resource for the making of the
Administrative Guide.
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24. According to our analysis above, the complaint that T did not provide

due support of manpower and resource is not groundless. Therefore,
Deput ommissioner S pointed out in Order no. 16/CB/2011

“According to the information gathered through the investigation and
analysis, the complaint is groundless in rational and legal points of view.
Therefore, the objective of the complaint is unjustified.” “In view of the
complainee’s request for the complaint’s responsibility as mentioned in
point 5 of the report he submitted (no. 21/DGR/2011) and Paragraph 6
of Article 253 of EMFSM, ‘disciplinary action should be taken against
the complainant in the event of failure to prove the accusations.” ” This
conclusion raises doubts and has to be reviewed.

25. Moreover, S pointed out in Order no. 16/CB/2011 that, “The complaint is
only about disagreement about work and does not involve any impairment
of the complainant’s rights and interests. In fact, the complaint does not
accord with Paragraph 1 of Article 253 of EMFSM, so the complaint is
unjustified.”

26. Paragraph 1 of Article 253 of EMFSM states:

“l. Militarised staff has the right to lodge a complaint against his/her
superior only about the acts that have impaired their rights and interests.”

27. In fact, the core of “complaint” submitted by the complainant to
Deputy Commissioner S is that the complainant, as a Chief Fire
Officer, is not allowed by T to give instructions and orders to and even
contact the staff of Resource Management Department whose ranks

are lower than him. This is about whether the complainant’s rights
and interests as a Chief Fire Officer has been illicitlyv impaired by T.

Therefore, S’ nclusion i ntroversial in

28. Finally, in the case, the complainant was assigned to the work of making
the Administrative Guide of the Fire Services Bureau and start with the
part of Resource Management Department, including all functions of
the department and their details (see P.368, Order no. 1/DGR/2011 by
the Chief of Resource Management Department). Objectively speaking,
since the duties of the department and its subunits are stipulated by
Administrative Bylaw no. 24/2011 (Organic Law of Fire Services Bureau),
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29.

it is not inappropriate for the complainant to cite the contents of the bylaw
in report no. 51/GAC/2011 when performing the duty under Order no. 1/
DGR/2011 (However, the duties of Registration Section is missed out by
the complainant and this is a defect).

Moreover, according to existing information, T also did not clearly tell

the complainant about the concrete requirements for the work, especially

the so-called “details”. Is it necessary to assign such work to a Chief Fire
Officer?

& ok ok

XVIII. The complainant thinks that the workplace allocated by the Chief of

(1)

)

Resource Management Department is not suitable to be a workplace
and the latter requested him to sign a verification form for room
reception. The complainant considers that this is unprecedented and
groundless in a legal sense.

About the complaint

The complainant told the CCAC that a room at the Central Fire Station
which has been fallen into disused for a long time was allocated to him for
working. The room was filled by a bad odor and therefore was not suitable
for working. Moreover, the Chief of Resource Management Department
T requested him to sign a verification form for room reception. The
complainant considers that this is unprecedented and groundless in a legal
sense. (See P. 5)

Related facts and statements

On 2" September 2011, the complainant submitted an application to T for
a suitable workplace for the reason that the one allocated to him was filled
by a bad odour and therefore was bad to his health. (See P. 148)
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Later, T arranged staff members to carry out deodorisation in the room.
Finally, T gave the complainant another option, room no. 106A. (See P. 149)

However, the complainant thought that the room (106A) was located in
the basement and was unventilated, dark, muggy and disused. (See P. 5)

Regarding the arrangement, T issued Order no. 04/DGR/2011 of 26™
September 2011, which indicated, “On 2" September 2011, Chief Fire
Officer (i.e. the complainant) told me that room no. 211A at Central
Fire Station was filled with odour and would affect his health. In order
to solve the problem, I immediately arranged the staff of the Resource
Management Department and the Department of Service to clean the
room (including the ceiling and the tubes of air conditioner). At the same
time the windows and the door of the room were opened for ventilation.
As checked by Divisional Officer of 1*' Class P, Deputy Divisional Officer
of I'" Class CC and me on 7", 21" and 22" September, I think that the
situation has been largely improved. Moreover, I gave the complainant
another option — a room that is not filled with strange odour, no. 106A.
I have requested the complainant to choose the suitable one, fill in the
verification form in Annex 1 and switch to the new room within two days.”
(See P. 149) In the verification form for room reception, the complainant
was requested to fill in which room he chose and whether he was satisfied
with the environment. If not, he had to fill in the reason. (See P. 150) the
complainant thought that this was unprecedented and groundless in a legal
sense. Therefore, he refused to do so and would write another report on the
matter about the room. (See P. 5)

On 3" November 2011, the complainant wrote report no. 49/GAC/2011,
which indicated, “...Since I was discharged from the duty as Deputy
Commissioner on I*' September 2011, I have been switched to room no.
211A. However, after I moved to the room, I felt that there was a strong
odour which made me sick. Subsequently, I notified the superior of the
situation in a report. Although the Chief of the Resource Management
Department said that it had been improved after several times of visit, 1
insisted that the odour still existed and might be bad to health. I requested
the department chief to issue a written instruction that strange odour did
not exist in the room. Later, you, the Chief of the Resource Management
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Department, provided me an alternative, room no. 106A, and ordered me
to move to the new room in two days through the said Order. (Another
paragraph) In order not to be accused of violating the order given by
the superior, I visited room no. 106A, which seemed not to be filled with
any strong odour despite of the fact that it was muggy and unventilated.
However, I could only choose room no. 106A between them. It is located
at the basement of the office building and there are not any colleagues
working near the dark room. In fact, I am not happy with it, since there
are plenty of rooms at the fire stations and, as a Chief Fire Officer, I should
have been provided a suitable workplace. I do not understand why the
superior allocated a remote room located at the basement and fallen into
disuse for many years to me. (Another paragraph) Moreover, regarding
the room verification form, it is my first time to see such document. I do not
know whether other colleagues also have to fill in this form when they are
provided new workplace. If not, why am I the only person who has to fill
in this form? I hereby express my dissatisfaction with the new workplace.
I hope that the superior will allocate to me a normal room which is near
other staff and has not been fallen into disuse for many years and I also
hope that the superior will consider my suggestion.” (See P. 154)

According to Chief of Resource Management Department T’s statement
to CCAC, “...When the complainant’s fixed-term appointment as Deputy
Commissioner was terminated on 1 September 2011, T offered him
two options for his workplace — room no. 211A and no. 221A (smaller)
on the same floor as his former workplace (the former office of Deputy
Commissioner at Central Fire Station). After site visit, the complainant
chose no. 211A. The said rooms are in a building of the Central Fire
Station. The remaining rooms on the same floor are being used by the
Welfare Association of CB.” “In the past, the two rooms were used as
storage of equipments and have not been used as office for many years.
Before offering him the options, T already sent staff members to clean up
the rooms.” “After the complainant moved to room no. 211A, he told T
that the room was filled with bad odour. Then T requested the staff of the
responsible subunit to clean up and ventilate the room, but the complainant
still said that there was an odour. Then T arranged another clean-up.
However, the complainant insisted on moving to another room and stated
that he only wanted to have a workplace without any odour. Then T gave
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him another choice (room no. 106A, which was odourless). After a site
visit, the complainant said that the room was odourless and agreed to
move to the room. However, recently the complainant was dissatisfied with
his workplace again. Room no. 106A has windows and the complainant
could leave the facility through the Museum of CB, so the room should
not be considered to be in the basement.” “The purpose of filling in the
verification form is for archiving and knowing whether the complainant
was satisfied with the room. If not, the document will serve as the reference
for improvement. T did not request any staff of his department to sign
such document, but added that if the same situation occurred, this measure
would be needed.” “Since the complainant was not satisfied with the
workplace, T was searching for another option.” (See P. 234-235)

As the complainant stated that same staff members of the Central Fire
Station, K, L. and M, could give proofs of the complaint, the CCAC

requested for their statements.

Their statements are as follows:
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Name

Statement

There are two buildings at the Central Fire Station at Estrada do
Repouso, which were known as “Administrative Building” (the
workplaces of the Commissioner and the leading and management
personnel of CB) and “Operation Building” of the Operation Team
(workplace of fire-fighters). In December 1995, all the services in the
“Administrative Building” and the workplaces of the Commissioner
and the leading and management personnel of CB (including the
complainant, who was the Deputy Commissioner at that time)
were moved to the Sai Van Lake Fire Station. Therefore, the
“Administrative Building” has been vacant for five to six years. Before
the complainant’s fixed-term appointment as Deputy Commissioner
was terminated in August 2011, the CB allocated to him a room on
the second floor of the “Administrative Building” at the Central Fire
Station (K did not remember the room number, so he/she was not sure
whether it was room no. 221A or not). The room used to be an office
for leadership and has been vacant for five to six years. (See P. 438)

Since the “Administrative Building” has been vacant for five to six
years, the air-conditioning system has been out of order. Therefore,
the complainant’s workplace on the 2nd floor had no air-conditioning.
As K remembered, in June or July, K went to the complainant’s room
and gave him two fans. Since the weather was hot and there was no
air-condition, the room was muggy and hot.

After the complainant’s appointment as Deputy Commissioner was
terminated on 1st September 2011, the CB allocated to him a room
located in the basement of the “Administrative Building” (K did not
remember the room number, so he/she was not sure whether it was
room no. 106A or not). Since all the services in the “Administrative
Building” were moved to the Sai Van Lake Fire Station, the room
was used as storage of fire equipments, fire distinguishers and other
materials. Therefore, it was inevitable that there was a chemical smell
in the room.




2013 Annual Report of the CCAC of Macao

The building where the two rooms are situated has been vacant for
a long time. The water tank no longer worked and neither the air
conditioner did. Also, there was a chemical odor in the room which
was used as storage of equipments and materials in the basement.
Therefore, K thought that the said two rooms were not suitable to be
used as workplace. (See overleaf of P. 438)

After the appointment of the Chief Fire Officer (the complainant)
as Deputy Commissioner was terminated, he did not move out from
the office of Deputy Commissioner immediately, but the washroom
reserved for Deputy Commissioner exclusively was locked (the
officer was an en-suite room and the room number of the washroom
was 218A but LL did not remember the room number of the office). The
key was put in an sealed envelop (signed by the Chief of Resource
Management Department T), which was handed by the Commander
of fire station to the Duty Officers of teams A, B and C, who would
keep the key. If necessary, the envelope should be opened only with
the authorisation of the superior in response to the Commander’s
request. A week later, the complainant was arranged to move to a
room situated in front of Estrada de Coelho do Amaral (L forgot
the room number, but pointed out that the former workplace of the
complainant was at the end of the corridor, while the new workplace
was in the middle). As L knew, the room did not serve as office but
served as storage of goods “to be discarded” “for many years”. After
the walls of the room were repainted and before he moved to the
room, L. once entered the room and considered that the room was
filled with a “bad smell” and was “noisy” (because it was close to
the road), so it was not suitable to be an office. However, it might be
suitable if it was deodorised.

The complainant has moved to the room in the basement of the
former “Administrative Building” which was formerly used by the
Finance Section. As L knew, all the rooms in the basement were used
as storages. There was no staff working there except the complainant.
Therefore, L thought that the room was not suitable to be an office.
(See P. 428)
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Since there is a rotation of personnel of Operation Teams every two
years, M shifted back to the Central Fire Station around one year ago.
Before that, M shifted to another fire station for two years after two
years of service at Central Fire Station. When M was serving there,
he knew that the complainant had sequentially used three rooms as
his office (the first one was the office of Deputy Commissioner, the
second one was in the basement and the third one was on an upper
floor) after he was sent to Central Fire Station. The building where
the rooms are situated has been vacant, despite of the fact that a room
near the exit was used by the Welfare Association of the CB. M was
not clear about the actual use of the building.

M was once at the doorway of the complainant’s workplace in the
basement, but he/she did not notice whether there was a strange odour
or not. However, since the room is located in the basement and there
is an abandoned garden outside the doorway and the surrounding
rooms has also been vacant, it is not unusual to have a bad smell.

According to what M knew when serving at the Central Fire Station,
the room that the complainant was using at that time was not in the
basement and therefore it was bright in the room. However, when
M was serving at the Central Fire Station, the room was unused. M
recalled that after he/she shifted from the Headquarters to the Sai Van
Lake Fire Station, the room fell into disuse.

If there is no other rooms available, using the room in the basement
as office is understandable. On the contrary, if there is any room
available, the room is not a suitable place for working. At the moment,
the complainant’s workplace was okay. (See overleaf of P. 431)

9.  Meanwhile, in the complaint letter sent by the complainant to S against T
on 9" December 2011, he mentioned, “Chief Fire Officer T stated that he
had provided three options (221A, 211A and 106A) for my new workplace
starting from I September in Order no. 19/DGR/2011 of Resource
Management Department, and that my attitude toward the options were
negative and indecisive. Regarding the matter of choosing room no.
106A, T also stated that 1 was disrespectful to the superior’s order and
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refused to fill in the verification form. Although T was not satisfied with
my behaviour, he would make another arrangement given that I had just
been discharged from the duty as Deputy Commissioner and I might not
be able to adapt to the new working environment in a short time. (See
Order no. 19/DGR/2011 in Annex 11) (Another paragraph) 1. Regarding
the matter about allocation of workplace, 1 have reported the situations
in report no. 49/GAC/2011. T has distorted the facts. The truth is that the
conditions of both of the rooms (211A and 106A) are bad. Both are remote
and have fallen into disuse for many years. One of them is even filled by
very bad smell and it is impossible to stay in the room. Therefore, between
the two rooms I could only choose the one whose conditions are less bad
(106A), but I never showed any satisfaction. Therefore, on the first day
after the room was allocated to me, T sent Division Officer of I*' Class CC
to request me to fill in the verification form immediately, but I refused to
do so and said that I would report to the superior a period of time after the
change of my workplace. The reason for not filling in the verification form
is that there is not enough space for me to completely report the situation.
Therefore, I have submitted report no. 49/GAC/2011 and believe that my
action is reasonable and legal. In the report, I questioned about the reason
for allocating to me a room which is remote, situated in the basement and
has fallen into disuse as my office. (See report no. 49/GAC/2011 in Annex
12)” (See P. 45 of Annex 22)

In response, T submitted a report in compliance with Deputy
Commission S’s Order. The report indicates that, “Regarding the matter
about allocation of workplace mentioned in the complaint, after the
complainant’s appointment as Deputy Commissioner was terminated on
I* September 2011, I provided him with two options (rooms no. 221A and
211A at Central Fire Station). Then the complainant verbally informed
me that he chose 211A and would move to the room as soon as possible.
On 2™ September 2011, the complainant submitted to me a request for
another workplace for the reason that room no. 211A was filled by a
strong odour and thus was not suitable for working and would damage
his health. In order to satisfy his request, I ordered the staff of the Service
Division to thoroughly clean up room no. 211A. After the one-week clean-
up (including cleaning the floor and the ceiling) and site visit by CC and
me, I thought that there was a large improvement in the problem of odour
and both of us considered that the situation became acceptable. Then I
asked the complainant again, but he insisted that it was unacceptable and
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11.

12.

stated that he only wanted a room without strange odour. Later I provided
him with another option, room no. 106A. This time the complainant told
me that there was no odour in the room and it was acceptable. Finally
he chose room no. 106A and soon moved to the room. The complainant
mentioned in report no. 49/GAC/2011 submitted on 3 November 2011
that he was not satisfied with room no. 106A he had chosen because there
was no colleague working in the rooms nearby and thus requested for
an alternative. For his inconsistent attitude, I showed my understanding
and did the best to satisfy his request. Therefore, I agreed to offer him
another option. At the same time, I reminded him that I offered him options
in advance. After he chose the room he preferred, he had to fill in the
verification form sent by me through an order. Both the options chosen
and not chosen were required to be filled in the form. The reason for
dissatisfaction could also be filled in, so that I could make improvement
based on the reason and provide more suitable option for the complainant.
However, he chose to disrespect the superior’s order and refused to fill in
the verification form. Although I am not satisfied with his inappropriate
behaviour, taking account into the fact that he has just been discharged
from the duty as Deputy Commissioner and may not adapt to the new
working environment in a short time, I will do my best to understand and
satisfy his changing request to provide another option. The staff of the
department will make contacts and arrangements as soon as possible.”
(See P. 78 of Annex 22)

Regarding the aforementioned complaint, on 27" December 2011,
Deputy Commissioner S issued Order no. 17/CB/2011, which indicated,
“...Following investigation, it is found that the complainant has totally
misunderstood the essential meaning of his own rights and obligations.
The complaint has nothing to do with impairment of his rights and
interests. In other words, it does not accord with Paragraph I of Article
253 of EMFSM.” “Both the statement of the complainant and the report of
defence submitted by the complainee have clearly reflected that the latter
only performed his duty according to the law and no inappropriate acts
existed.” (See P. 80 of Annex 22)

On 4™ January 2012, the complainant submitted supplementary materials
to CCAC and gave another statement, “After T delivered his statement
to the CCAC, he provided the complainant with two new options. One
was the room formerly served as reception room when the Central Fire
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Station was serving as the Headquarters of CB. Since the door of the room
has a transparent glass door, everything inside the room is visible. The
complainant considered that this room was not suitable. Another room is
situated on the second floor of the building. The room has windows and
is brighter than the one in the basement. However, near the room there is
only one room in use by the colleagues, who are the staff of the Welfare
Association of CB. The complainant said that he has not moved to the
room yet.” (See P. 319) Moreover, the complainant also provided CCAC
with the photos of his former workplaces. (See P. 508-515)

(3) Analysis

1. To sum up the information above, there are two main points of this

complaint. The first one is that the complainant was not satisfied with
the arrangements of his new workplace. The second is that he was not
satisfied with T’s request for filling in the ‘“‘verification form for room
reception”.

2.  First, to conclude the above information, especially the statements given
by the staff members of CB, both rooms no. 211A and 106A are not
suitable to be a workplace because they have not been used as office for
many years but only serve as storage rooms for goods, equipments, fire
distinguishers and relevant materials. Thus both of them, especially 211A,
are filled by a bad smell, while room no. 106A is located in the basement
and therefore the condition of air circulation in the room is not good.

3. In fact, Sub-paragraph 5) of Paragraph 1 of Article 21 of Provisions
Supplementary to the Statute of Leadership and Management states, “I.
Notwithstanding any other powers conferred upon them, the managerial

staff. in general, has the following responsibility regarding management o
the respective subunits in compliance with applicable law: ... (5) To strictly

and effectively manage the manpower, assets and technological resources

allocated to their subunits and optimise the use of the resources...”
(emphasis added)

4.  Atthesame time, when performing the duty of management, managerial
staff shall also comply with the principles provided for in the Code of

including the principl
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5.

6.

Therefore, for the allocation of workplace to the complainant, T
should have made a reasonable decision after proper consideration
instead of arranging him to work in an unsuitable room. QOtherwise,
T would violate the above mentioned provision as well as impair the
complainant’s rights and interests (personal right - health).

Therefore, T’s arrangement of complainant’s workplace is
inappropriate.

In _thi for th mplain inst T, D mimission
concluded that, *...Following investigation, it is found that the
complainant has totally misunderstood the essential meaning of his
ri n igations. Th mplaint h thin ith

impairment of his rights and interests. In other words, it does not accord
with Paragraph 1 of Article 253 of EMFSM.” “Both the statement of

/ lai I the report of def: bmitted by tI lai
have clearly reflected that the latter only performed his duty accordin
to the law and no inappropriate acts existed.” Objectively speaking, the
conclusion is questionable, since there is no information showing that
S has done any site visit to the complainant’s offices and requested for
any details from other staff (except the complainant and T).

Regarding the complainant’s dissatisfaction of T’s request for filling in
the verification form, first of all, according to the statement made by T to
the CCAC and his explanation to Deputy Commissioner S, the purpose of
filling in the verification form was to see if the complainant was satisfied
with the workplace. If the complainant was dissatisfied, the reason filled
in would serve as reference for improvement. According to Order no. 4/
DGR/2011 issued by T and the verification form attached, the complainant
was allowed to fill in the reason for dissatisfaction with the two options.
Therefore, there is no sign showing any irregularities existing in T’s
explanation.

However, it is worth noting that the fact that the complainant reported the
whole matter of choosing the new workplace expressed his opinions on
the rooms he could choose through report no. 49/GAC/2011 is exactly

the purpose of T’s request for filling in the verification form. It is only

about the method adopted by the complainant, which is not the one
ign T. Since the verification form is n rv meth
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there is no illegalities or irregularities existing in the complainant’s
practice or “disrespect” to the superior’s order accused by T.

* ok ok

XIX. The complainant considered that he was treated unfairly regarding

attendance record

(1) About the complaint (1)

1. The complainant told the CCAC that as he worked at the Central Fire
Station, the Section Chief responsible for management of attendance record
of the Central Fire Station (AA) was instructed to fax the attendance sheet
to the Headquarters at 9:01 and 14:31 everyday. However, according to
the internal attendance guidance record of CB, the fax should be done 15
minutes after the service hours start. Therefore, the complainant considers
that the measure was against him. (See overleaf of P. 5)

(2) Related facts and statements

1. T made the following statement to the CCAC, “Everyday the Commander
of the Central Fire Station ‘closes’ the attendance book at the starting
time of service hours (9:00 or 14:30). Those who are late will not be able
to sign the attendance book and they shall give an explanation. Moreover,
the Commander has the duty to fax the timesheet to the Headquarters at
Sai Van Lake Fire Station as soon as possible.” (See overleaf of P. 235)

2. On 4" January 2012, the complainant submitted relevant supplementary
materials to the CCAC, including a document written by a former
Divisional Officer, AA, who has retired. (See P. 323)

3. AA confirmed to the CCAC that the said document was written by him.
At around 18:15 on 1% September 2011, AA received a phone call from T,
who told him that starting from 2™ September 2011, the timesheet should
be faxed to Resource Management Department and the Secretariat and
Reception Division (See P. 323 and overleaf of P. 408) at 9:01 and 14:31
everyday. AA stated that the said measure caused large pressure on the
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personnel of Material Section who were responsible for faxing, because it
takes time to walk to the fax machine from where the attendance book was
placed. AA added that T did not state any reason for the instruction. (See
overleaf of P. 408)

In the document, AA stated, “However, according to the attendance
guidance, the timesheet shall be submitted at 9:15 and 14:45 to the
superior everyday.” (See P. 323, it is “14:15” in the original text and it
should be a typo error.) However, AA told the CCAC that after reading
the attendance guidance, he confirmed that the instruction, in fact, did not
clearly stipulate the time and it only required them to submit the record to
the Reception Section as soon as possible. AA personally thought that it
was intended to reserve a certain degree of flexibility. (See P. 409)

According to the “Attendance Book - Attendance Guidance - (1* updated
version)” of 15" February 2011 provided by the CB to the CCAC,

“2. Central Fire Station
(1) Personnel who follow the instruction: All militarised personnel who

are off duty and civil personnel working at Central Fire Station during
normal or special working hours.

(2) Responsible department:
1) Resource Management Department;...

(3) Clock-in point: ...next to the telephone booth to the right of the main
entrance of the station...

(4) Supervisory department: Central Fire Station

(5) Rules:
1)...

5) For the personnel who work during normal office hours, the
chiefs of the subunits or their substitutes (the staff of the highest
rank in the respective subunits among those who have to sign
the attendance book)...shall check and verify the attendance
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records and fill in related information in the book at 9:00 and
14:30 at the clock-in point. If necessary, they shall fill in the
reason in the column of “Remarks” for special cases. Finally,
they shall submit the verified attendance book to the supervisory
department.

6) Upon receipt of the verified attendance book, the supervisory
department shall compile a “table of attendance” (see Annex
2) and fax it to the Secretariat and Reception Division, which
will report it to the Deputy Commissioner responsible for
administration.

7)  Each subunit shall send a staff to the supervisory department
to take the attendance book and place it at the attendance
checkpoint five minutes before the clock-off time and then collect
and submit it to the supervisory department for verification
within 15 minutes after the clock-out time.

8) The attendance records shall be submitted by the supervisory
department to the relevant department on the next working day.”
(See P. 69 in Annex 8)

6.  One of the columns on the said “table of attendance” is to record unusual
situations (e.g. failure to sign the attendance book). (See overleaf of P. 78
in Annex 8)

7. In order to know the attendance recording method and system adopted
by CB, the CCAC invited some of the staff members and retired staff
members to give the following statements:

Name Statement

Technical Department

A has to sign the attendance book of his department everyday. Five
minutes after the working hours starts (9:05 and 14:35), he/she should
verify the attendance records by signing in the column of verification
(so-called “close the book™) (when he was the Chief of Technical
Department). (See overleaf of P. 403)
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Resource Management Department

BB

15 minutes before the starting time of working hours (8:45 and
14:15), the staff of Secretariat and Reception Division would place
the attendance book at the regular site for the staff to sign in. The
attendance book would be taken away (so-call “closed”) at the starting
time of working hours (9:00 and 14:30). (See overleaf of P. 423)

CC

There is attendance book managed by the Registration Section.
Everyday the attendance book is placed next to the lift on the first
floor at 8am. At around 9am, the book will be taken to the department
chief for verification. (See overleaf of P. 434)

Firstly, the Chief of the Documentary Section under the Resource
Management Department checks the attendance book for the following
day in advance. Then the attendance book will be placed before 9:00
for all staff of the department to sign (include the Department Chief
and the Acting Division Chief). After 9:00, the staff responsible will
collect the attendance book and submit it to the Department Chief
or his/her substitute (e.g. Acting Division Chief) for verification.
Subsequently, the Documentary Section will fax the verified records
to the Secretariat and Reception Division for archiving (As P
remembered, many years ago there should be an internal instruction
which requires that the fax should be done within five to ten minutes).
After that, the attendance book will be kept by the secretariat of the
department. If the Department Chief or the Acting Division Chief
finds that somebody fails to sign the attendance, he would make a
report to the superior on the same day after knowing the details of
the situation. Everyday before 13:00, the department will take out
the attendance book again for the staff to fill in the clock-out and
clock-in time for lunch break. After 14:30, the staff responsible would
collect the attendance book and submit to the Department Chief or the
Acting Division Chief for verification. Five to ten minutes later, the
Documentary Section will fax the verified records to the Registration
Division for archiving. If the Department Chief or the Acting Division
Chief finds that somebody fails to sign the attendance, he/she would
make a report to the superior on the same day after knowing the details
of the situation. (See overleaf of P. 452)
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In fact, there are internal instructions of attendance of CB, so the
measure taken by every subunit should be consistent or the same.
(See P. 453)

Airport Division

The Chief of the Airport Division, B and other staff should sign the
attendance book to record the clock-in and clock-out time [B said that
according to the superior’s instruction, all supervisory staff have to
do it]. Since B is in a senior rank, a staff member will hand him/her
the “attendance sheet” (there is one attendance sheet each day with
standard format. Attendance sheet is filed in a black folder, which is
called “attendance book™) and he/she will sign it. Since the office of
the division is small, the measure is different. Unlike other subunits,
the attendance sheet is placed in the “office” of the division for a long
time. Before the off-work time, the staff responsible will make the
“attendance sheet” for the following day.

Since the fire stations, including the Central Fire Station, have
B sufficient spaces and “common” areas, there are instructions which
require that the auxiliary staff that go to work earlier should put the
“attendance sheet” in the designated “common” area ten minutes
before the office hour starts (B was not sure about the exact time).
10 to 15 minutes after the officer hour starts, a staff in general rank
(according to B, the staff do it in rotation based on the “rotation sheet™)
will collect the “attendance sheet” and submit it to the chief of the
respective subunit for verification. After the Chief (or his/her deputy)
signs the attendance sheet, he/she shall fax it to the “General Office”
of the CB. As B remembered, the internal instruction stipulates that
the fax shall be done within 15 minutes after the office hour starts,
but the clock-out records do not need to be verified and faxed. (See
overleaf of P. 447 and P. 448)
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Fire Services Training School

Same as the Central Fire Station, the Fire Services Training School
requires staff members to sign the attendance book to record the
clock-in and clock-out time. According to what H knows, this method
is the same as that of other fire stations. Normally, at 8:50 and 14:20
the book is put out for clock-in, while at 9:15 and 14:45 the book will
be closed. The colleagues responsible for the task are XXX and XXX
at Central Fire Station and Fire Services Training School. (See P. 456)

Operatio

n and Ambulance Division of Taipa and Coloane

Since C 1is currently serving at the Operation and Ambulance
Division of Taipa and Coloane and is under the Chief of the Operation
Department of Taipa and Coloane, C shall notify the secretariat of his
working plan for the next day in advance and the secretariat will write
it down on the attendance book and place the book on the designated
site. On the next day, C will sign the attendance book before the
starting time of office hour (9:00 in normal case. The book will be
closed at 9:00). After verified by the Department Chief, the timesheet
will be faxed to the “General Secretariat” of the Headquarters at Sai
Van Lake Fire Station and submitted to the Deputy Commissioner
for verification. If the Deputy Commissioner discovers any unusual
situations, he will request the hierarchical superior of the relevant
staff for explanation.

When C was the Chief of the Fire Services Training School, he/she
was in the top position within this subunit. Thus he/she played the
supervisory role and was the last one to sign the attendance book. C
would “close” the book at 9:00 and fax the record to the Headquarters
at around 9:10. (See P. 475)
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Operation Department of Macao

When E was working as the Chief of the Operation and Ambulance
Division of Macao (between March 2010 and February 2011), he/she
had to work during normal office hours and sign the attendance book.
15 minutes after the normal working hours started, the attendance
book would be collected and submitted to the heads of the respective
subunits for verification (The superior of Operation and Ambulance
Division and E was Z). (See P. 486)

The CB started to adopt the system of signing-in and signing-
out in 2003 or 2004 (for civilian personnel). They have to sign the
attendance book to record the clock-in and clock-out time. The list
of the personnel’s names is set in the order based on their ranks.
Normally, the attendance book is placed by a staff responsible at the
site designated by the respective subunit 15 minutes before the office
hours start. At 9:00 and 14:30 the attendance book will be submitted
to the chief of the subunit for verification. After they sign the book,
it will be faxed to the Command. (F is responsible for verification,
signing and fax of the timesheets of Operation Department of Macao.)

(See overleaf of P. 494)

3

Analysis

First of all, according to the ‘“Attendance Book — Attendance Guidance
(1* updated version)” of 15" February 2011 provided by the CB to
the A e do not find any provisions which clearly stipulate the
time limit for faxing the ‘“table of attendance” to the Secretariat and
Reception Section, i.e. ‘15 minutes after the normal office hour starts”
mentioned by the complainant.

The followings summarise the statements above:

1)

2)

For the times to collect (“close”) the attendance book, some of the
staff said they are 9:00 and 14:30, while some indicated they are 9:05
and 14:35. However, there are also some staff saying 9:15 and 14:45.

It is noteworthy that three staff members of the Resource Management
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Department (BB, CC and P) stated that the times to collect the
attendance book are 9:00 and 14:30. Subsequently, the attendance
book will be submitted to the Chief of the department for verification.

3) Asto the time limit for submitting the attendance book to the superior
for verification and faxing the timesheets to the Secretariat and
Reception Section, none of them said they are 9:01 and 14:30.

4) In other words, the Chief of Resource Management Department T’s
instruction that AA should fax the attendance record to the department
and the Secretariat and Reception Section in the Headquarters at Sai
Van Lake Fire Station everyday is an exceptional requirement which
is different from normal method.

Sub-paragraph 10) of Paragraph 1 of Article 21 of Provisions Supplementary
to the Statute of Leadership and Management states “1. Notwithstanding
any other powers they are conferred upon, the managerial staff, for
their responsibility to manage their respective subunits, are entitled to
the followings in compliance with applicable laws: ...Conduct effective
control of diligence, punctuality and attendance during normal working
hours of the personnel under the respective subunits in order to optimize
the organisation of resources and quality of service.”

Under the said circumstances, T has th r of an for takin

measures to monitor the attendance of the staff of the department,
including designating the time to collect the attendance book and
submit it to him for verification.

Moreover, according to the evidence available, T’s instruction that AA
should fax the timesheet to the department and the Secretariat and Reception
Section in the Headquarters at Sai Van Lake Fire Station everyday is an
exceptional requirement and the instruction is not implemented until the
complainant had been transferred to the department. However, given that
the staff of the department who work at the Headquarters also had to
follow the same instruction — that their attendance book is also closed

: nd 14: nd immediatel mi T for verification
we believe that there is no sufficient evidence proving that the said

instruction has violated the principle of good faith and caused
unfairness.
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(4) About the complaint (2)

1. The complainant told the CCAC that he received an Order from the
superior which mentioned that he was late for two to three minutes...
The complainant considers that the accusation is irrational and that this
measure is against him and is administratively illegal. (See overleaf of P. 5)

(5) Related facts and statements

1. On 9" September 2011, the Chief of Resource Management Department T
issued an Order on the complainant’s attendance sheet, “Chief Fire Officer
(i.e. the complainant) shall submit to me a report about why he did not sign
the attendance sheet in the afternoon of 8" September by 13" September
2011.” (See P. 157)

2. Later, the complainant wrote a report mentioning that “Af noon on
08/09/2011, I came back to the Central Fire Station after lunch and found
that the attendant book was not put on the place where it was usually
placed. Then I went back to office and called Divisional Officer AA of the
Material Section, who replied that the attendance sheet had already been
faxed to the Chief of Resource Management Department. At that time, |
looked at my watch and saw that it was 14:32.” (See P. 158)

3. On22"September 2011, Division Officer AA, who worked at the Material
Section under the Resource Management Department (now retired)
received Order no. 22/DGR/2011 from T, requesting AA confidentially
to_explain why the attendance sheet of 1% September showed that
he complainant reached th ntral Fir ion at 14: her
information showed that he arrived at 14:39. (See P. 409)

4. On23"September 2011, AA gave a written reply, which indicated that the
relevant attendance sheet was faxed by a colleague of the department and
since it happened many days ago, he had already forgotten why there was
such a record. (See P. 409)

5. On 4™ October 2011, T issued Order no. 06/DGR/2011 concerning the

complainant’s late coming on 8" September 2011, which indicates,
“... After I reviewed the video record of staff’s entry to the office in the

afternoon of 8" September, it is proved that Chief Fire Officer (i.e. the
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complainant) entered the Central Fire Station at 14:34 on 8" September
and did not report to me in advance. I consider that the complainant
has committed the two following errors: 1. The complainant used to be
a holder of leadership and management positions, so he should have
understood that it is necessary to abide by the obligation of assiduousness
and punctuality. If he expected that he could not come to work on time, he
should have notified the superior (me), but he did not do so. 2. From this
case I have realised that the time on the complainant’s watch is not the same
as that of the Control Centre of CB, which is checked with the standard
time several times everyday. Therefore, the time it shows should be more
accurate comparing to the complainant’s watch. It is the complainant’s
responsibility to check the accuracy of the time on his watch. (Another
paragraph) Since it is the first time that the complainant has committed
such an error and taking account into his own situation, I only called
for the complainant’s attention to the problem in order to prevent similar
cases from happening again.” (See P. 159)

On 19" October 2011, T issued Order no. 08/DGR/2011 concerning the
complainant’s late coming on 8" September 2011, which indicated, “On
23 September 2011, Divisional Officer AA submitted the relevant report
indicating that since the incident happened long time ago, he has already
forgotten about it. AA also reported that he strictly follows my instruction
and such situation should not have happened in normal sense. In order
to further investigate the case, I have reviewed the video record of staff’s
entry to the workplace in the afternoon of 8" September and found that
Chief Fire Officer (i.e. the complainant) entered the Central Fire Station at
14:34. Since AA has already forgotten the incident and it is impossible to
prove the case objectively and completely, it is unable to take appropriate
measures. However, given that it was the first day the complainant was
shifted to work under the department, he might not be clear about the
attendance recording system and thus the case happened. I hereby call for
the complainant’s attention to the obligation of punctuality.” (See P. 49 in
Annex 22)

In response to the case of late coming on 8" September 2011 pointed
out in Order no. 06/DGR/2011, on 3™ November 2011, the complainant
wrote report no. 47/GAC/2011 indicating “... According to the attendance
guidance of CB, the supervision on my attendance should be conducted
through the attendance book but not the guard or the Control Centre.
Moreover, as far as I know, the reason why I did not sign the attendance
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book despite of coming on time was that the book was collected a few
minutes earlier than usual. Therefore, I considered that I came on time on
that day.” (See P. 162)

On 30™ November 2011, the Chief of Resource Management Department
issued Order no. 12/DGR/2011, which points out that the complainant
went to work late again on 9™ November 2011. It indicates, “According
to report no. 74/DGR/SMAT/2011, Chief Fire Officer (i.e. the complainant)
arrived at office at 09:03 on 9" November 2011 without reporting to me.
Records show that this is the third time he has come late to work. The first
time was on 1% September 2011 on which he arrived at 14:39, while the
second time was on 8" September 2011 on which he arrived at 14:34. The
complainant also did not report these two cases to me. According to Sub-
paragraph c of Paragraph 2 of Article 14 of Decree Law no. 66/94/M,
Chief Fire Office (i.e. the complainant), as a militarised staff, should
have notified his hierarchical superior of his inability to be on time by the
quickest means. Given the repeated irregular situations, I hereby call for
his attention again, hoping that he will make improvement to avoid the
same from reoccurring.” (See P. 47 in Annex 22)

On 9™ December 2011, the complainant lodged a complaint to Deputy
Commissioner S over the accusation of his late coming in the afternoon on
1% September 2011, stating that, “For my coming late for nine minutes (at
14:39) on 1* September 2011, since it was very long time ago, I remember
that 1 did sign the attendance book. As to Order no. 80/DGR/2011 in which
Chief Fire Officer T states that he reviewed the video record and ordered
AA to submit a report, I do not have the idea about the purpose. However,
the said Order clearly shows that the conclusion based on AA’s report
is that it is impossible to prove the case objectively and completely (See
Order no. 08/DGR/2011 in Annex 22). Despite of my explanation and the
report, Order no. 12/DGR/2011 states that it is the previous case of my
late coming. This is contradictory.” As to the accusation of coming late
to work in the afternoon of 8" September 2011, the complainant stated,
“As to the second case occurred at 14:34 on 8" September, my explanation
is that the attendance book was collected a few minutes earlier than usual.
However, T considered that I was late for four minutes only based on the
video record of staff entry to the Central Fire Station without investigating
into the truth, especially the issue about the accuracy of time (see Order no.
15/DGR/2011 in Annex 3, report no. 47/GAC/2011, the attendance record
of the Resource Management Department at Central Fire Station for 8"
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10.

September 2011, my report submitted to T on 12" September 2011 and
Order no. 06/DGR/2011). Now it is considered as another case of my late
coming. This is, indeed, unfair.” As to the accusation of his late coming
on 9" November 2011, the complainant stated, “In the case that I arrived
at office at 09:03 (late for three minutes) on 9" November 2011, I only
found out through Order no. 12/DGR/2011 issued by T on 30" November
(three weeks later) that I was warned by T. [ remember that it was raining
heavily and the late coming was caused by traffic jam. Although I was in
front of Kiang Wu Hospital at 8:30, I ended up being late for a few minutes
to the Central Fire Station. In that morning, Divisional Officer EE, who
was responsible for collecting the attendance book, called me and asked
where I was. I replied that I was around but facing a traffic jam. Finally,
when I drove to the Central Fire Station, the attendance book had already
been collected. At that time, I checked the time of my arrival with the
colleagues on duty and they replied that it was 09:03. Normally, when a
staff of CB is not able to arrive on time, his/her superior will request for
a report as soon as possible. However, this time T never mentioned the
case. As a result, I thought that T had realised the traffic jam caused by
heavy rain and thus he did not ask me for the reason for coming late. Three
weeks later, he criticised my late coming and gave me the warning through
the said Order without giving me the chance to defend for myself.” (See P.
43 of Annex 22)

On 14" December 2011, T made report no. 22/DGR/2011 according to
Deputy Commissioner S’s Order. The report stated, “/. As to the cases
of late coming mentioned in the complainant’s complaint, under normal
circumstances, I have to check and verify the attendance records on the
attendance book at 9:00 and 14:30 everyday. The first case occurred in
the afternoon of I** September 2011 when I was not able to verify the
attendance records of the staff at Central Fire Station at 14:30. It was not
until 14:43 that I received the attendance book and made the verification.
At that time, I did not discover any unusual situations. In order to know
better the attendance of the staff of my department, I reviewed the video
record of staff s entry and found that the complainant arrived at the Central
Fire Station at 14:39, but his attendance record shows that the arrival time
was 14:30. Since this was an unusual case, I issued an Order to request
Division Officer AA, who was responsible for the attendance recording, to
submit a report. AA stated in his/her report that since the case happened a
very long time ago, he/she did not remember what happened. Taking into
account the fact that it was the first day the complainant was transferred
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to the department to assist me in research works after his appointment
as Deputy Commissioner was terminated, it should be difficult for him to
adapt to the new position and thus the case occurred. Therefore, I called
for his attention to the obligation of punctuality. The second case occurred
on 8" September 2011. When I was checking and verifying the attendance
records of the staff of my department on 14:30, I found that the complainant
did not sign his attendance. To better know the situation, I reviewed the
video of staff’s entry and found that the complainant arrived at the Central
Fire Station at 14:34, but he did not notify his superior (me) of his late
coming which he had expected. Although such case has happened twice
in a short time, taking into account the fact that the complainant had just
been transferred to the department to assist me in research works after his
appointment as Deputy Commissioner was terminated, it should be difficult
for him to adapt to the new position and thus the case occurred. Therefore,
[ called for his attention to the situation again in order to prevent the same
from reoccurring. The third case occurred on 9™ November 2011. When 1
was verifying staff’s attendance at 09:00, I found that the complainant did
not sign his attendance. To better know the situation, I reviewed the video
of staff’s entry and found that the time the complainant arrived at the
Central Fire Station was 09:34, but he did not take the initiative to notify
his superior (me) of his late coming which he had expected. Later, the
complainant explained that it was due to heavy rain. Despite of the fact that
it is the third time that the complainant has come to work late, given that
the complainant has been assigned to work under the department to assist
in my researching works after his appointment as Deputy Commissioner
was terminated for a period of time but his emotional problem has not yet
been solved, I called for his attention again to improve the situation. My
conclusion of the complainant’s late coming cases is that the complainant,
as a Chief Fire Officer who had been the Chief Of Resource Management
Department for one and a half year and the Deputy Commissioner
overseeing the same department for five years, should understand that
he should abide by Sub-paragraph c of Paragraph 2 of Article 14 of
Decree Law no. 66/94/M, which stipulates that militarised staff should
notify his hierarchical superior of his/her inability to be on time by the
quickest means. The way I adopted to handle the three cases is to call for
his attention to the situations and improvement, unlike the ‘warning’ as
mentioned in the complainant’s complaint. 1 hope that the complainant
will get used to the current environment and new tasks as soon as possible.
In my opinion, the way I handled the cases was appropriate.” (See P. 73
and 74 in Annex 1. Emphasis added)
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Regarding staff’s attendance, the CCAC has collected some CB staff’s
statements as the following:

Name

Statements

AA

(CCAC asked AA how to handle CB personnel’s late coming)

In such case, the staff still has to sign his/her attendance and record the
time of arrival in the attendance book. Subsequently, the staff of the
highest rank in the name list of the attendance book is responsible for
recording the reason for the late coming. If the late comer is that person,
he/she shall explain the reason directly to the Department Chief.

When a staff comes into work late, the superior will take the initiative
to request him/her or the staff of the highest rank in the name list
of the attendance book to submit a report to explain the reason. In
general, the superior will decide whether or not to take disciplinary
action, call for the staff’s attention to punctuality or archive the case
based on the staff’s previous attendance records. (See P. 409)

BB

If the staff who is not able to arrive on time has notified his/her
hierarchical superior in advance, his/her late coming will be justified.
If not, the case will be considered unusual and the relevant arrival
time will be written down in red. Unless the staff can give a reasonable
explanation (e.g. showing medical certificate or due to force majeure)
to justify his/her late coming, he/she shall submit a report. Then the
Department Chief will, by issuing an Order, decide how to handle the
case, such as verbal warning to call for the staff’s attention.

Usually the reason for late coming shall be reported to the hierarchical
superior. For example, the Deputy Commissioner shall report to the
Commissioner. BB never hears about any case of reporting to another
person other than the superior. (See overleaf of P. 423)

Those who are late for the first time without justified reason shall
submit a report immediately. It is the Deputy Commission who
decides how to handle it by issuing an Order. (See P. 424)
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The working schedule of the staff of Operation Team is different from
that of ordinary staff. The working hours start at 10:00 and ends at
10:00 on the next day. Since shift handover takes time, they cannot
leave the station until 10:30-10:45. The time spent for shift handover
normally is not counted for attendance but considered as overtime. For
attendance recording, Duty Officer L. will take a roll call according
to the duty roster. Subsequently, the Duty Officer will sign to verify
the record. If somebody comes late, he/she will take a note and notify
the superior (the Commander of the station) verbally. The late comer
shall give the explanation in written form and the Duty Officer will
also make a written report and submit it with the written explanation
to the Commander. In general, if the staff comes late for less than
15 minutes, he/she will be given a chance to justify his/her late
coming. If the staff comes late again, disciplinary proceedings will
be commenced. In the cases of repeated late coming, L. will submit
a report to the superior and the Commander will give opinions to the
Department Chief F, who will make the decision.

L has never seen any cases of written warning given due to coming
late once or twice, but the Commander once told L to verbally warn
late comers not to be late again. (See overleaf of P. 427)

On-duty members of the Operation Team shall line up at 10:00 for roll
call, which M is responsible for. If there is absent member, M shall
make a record and report it to the hierarchical superior (Commander of
Central Fire Station, Divisional Officer of 1st class, N) immediately.
Moreover, M has to write a report about the reason for member’s
absence or late coming.

M added that if any of them is not able to come on time for roll call at
10:00 due to justifiable reason (e.g. consulting a doctor), he/she has to
notify the Control Centre by 09:30 and the Control Centre will notify
M by faxing the name list and reasons. If there are members who also
do not come on time for roll call but whose names are not in the said
list, M shall make a written record and submit them to the Commander.
However, M is not clear about how the Commander will handle the case.
However, as M knows, there are members against whom disciplinary
proceedings have been carried out due to late coming for one or two
minutes, resulting in a 2-day fine. (See overleaf of P. 430)
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CC

After the attendance book is collected, the responsible staff has to
report to the Department Chief on which colleagues have not signed
the attendance. If the staff who fails to sign the attendance is of higher
rank, he/she shall directly report to the Department Chief. Firemen
have to notify their hierarchical superior, who will report to the
Department Chief.

Since CC has never been late to work, he/she has never been requested
for explanation or warned by his/her superior. (See overleaf of P. 434)

When a member of the Central Operation Team is not able to come
on time for the roll call, K will verbally report to his/her superior (the
Commander) immediately. When K knows the reason for the late
coming, he/she will report it to his/her superior. (See overleaf of P. 437)

K, who has been serving at CB for several tens of years, has never
been requested by his/her superior for justification of late coming or
given any written warning for late coming once or twice. However,
as K knows, there are staff who have been requested for explanation
or given written warning for late coming, while the reason is usually
“oversleeping”. (See P. 438)

When B finds that there is somebody who does not appear for aroll call,
he/she will try to find out the reason for the absence (e.g. dispatching
someone to call the absent staff) and make a report with his/her opinion
about whether the absence is reasonable (B is responsible for giving
opinion about late coming of members of the Airport Division, but for
other stations, this job is left to the respective Commander). Then the
report will be submitted to the Commander of the Airport Division (or
the Commanders of other stations), who is to determine whether the
absence/late coming is justified (e.g. Occasional oversleeping [once
or twice a year] or taking one’s child to see a doctor without presenting
“doctor’s certificate” can be considered justified. However, there is
no stipulation about this. Therefore, the supervisory staff can make
the decision flexibly according to the situation). Moreover, before
going off duty, the staff also have to line up and the Duty Officer will
fill in the “off-duty list”. Those who are late for justified reason have
to compensate for the indebted working time. For the late comers
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without a justified reason, disciplinary proceedings will be initiated
against them. For the staff of the Airport Division whose working
schedule sticks to normal office hours, B is responsible for giving
opinions about whether their late coming is justifiable, while the final
decision is up to the Division Chief. (See P. 448)

Between July 2007 and March 2011, B served as the Commander of
different stations, responsible for verifying staff’s attendance records.
As B remembers, the case of failure to sign attendance due to late
coming has never happened to him. However, he/she has experience
of late coming due to traffic jam triggered by heavy rain. The same
also happens to many staff. Under such circumstances, the authority
will show consideration for them and will not request them for
explanation. On the other hand, since the staff of Operation Team
do not have to line up until 10:00am, which is not rush hour, late
coming due to raining seldom happens. B has never encountered such
case. If there is such case, he/she will only make a simple report. (See
overleaf of P. 448)

If there is a staff who fails to sign the attendance book due to late
coming, as said before, the Department Chief or the Acting Division
Chief (P) will verbally report the case to the Commissioner following
verification of the timesheet. In general, P will ask the staff for the
reason of being late. If the case is slight and only happens occasionally
to the staff, P will verbally warn him/her to avoid reoccurrence. If the
staff does not have any improvement despite of repeated warning, or
comes late for rather long time, P will consider handling the case based
on the system of unjustified absence provided by the law — to initiate
disciplinary proceedings against the staff. However, since P took up
the position as Acting Division Chief, case of taking disciplinary
action against late comer has never happened in the department.

Usually, if P expects that he/she may be late, he/she will report and
explain it to his/her superior by phone in advance. In fact, P has never
been late to work, so he/she does not have the experience of being
requested for explanation or warned in written form. According to P’s
memory, when he/she was the Acting Department Chief in the past, a
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Section Chief under the department verbally reported to him/her that
a civil staff was late for six to seven minutes. In order to know what
happened, P requested the staff, via the Section Chief, to submit a
written report to explain it. Finally, the staff was not punished as the
reason was found justifiable.

H has never been requested by his/her superior for explanation of
being late. Also, as H knows, none of his/her colleagues has been
warned by the superior in written form due to coming late once or
twice.

H has to sign the attendance book and go to work on time. If he/she
expects that he may be late (e.g. traffic jam), he/she will inform the
superior by phone in advance.

After being transferred from the Central Fire Station, one day H
was late for over 20 minutes because something happened to his/her
daughter at school. When he/she realised that he/she might not be on
time, he informed to the superior immediately by phone. Afterwards
H was requested to submit a written report and proof.

The authority will not give written warning for being late once or
twice unless the staff always goes to work late. (See P. 458)

C has to check whether there is any unusual attendance record. If so,
he/she will make a simple report about that. For example, the reason
for the late coming may be traffic jam or something happened on the
way. C will also attach his/her opinion based on the severity of the
case (C considers that coming late for 10 to 15 minutes is normally
not a serious case) and the staff’s previous attendance record to the
report and submit them altogether to the office of the Headquarters.
Then the Deputy Commissioner will make the final decision. (e.g.
compensation for indebted time or disciplinary proceedings) (See P.
475)
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If a staff expects that he/she will be late due to some reason, for
example, traffic jam, he/she shall inform the superior by phone. At the
same time, as the supervisor, J will check and verify the timesheet. If
J finds that someone fails to sign the attendance, he/she will ask the
staff for the reason. If it is a case of late coming, J will request the
staff for a written report and will see if the reason is justified. If yes, J
will jot down a record on the report and call for the staff’s attention. If
the staff fails to sign the attendance due to negligence, J will verbally
advise him/her to pay more attention. If the reason is unjustifiable,
disciplinary proceedings may be initiated. (See P. 490)

Militarised staff usually arrive at the workplace earlier and late
coming seldom happens to them. According to internal regulation,
if a staff expects that he/she will not be on time, he/she shall notify
the superior immediately of the reason, for example, heavy rain and
traffic jam. If the staff cannot do so, he/she shall immediately report
and explain to the superior once he/she arrives at the workplace. Then
the superior will decide whether the staff has to submit a written
report or not. (See overleaf of P. 494)

(6) Analysis

1. To sum up the above information, the core of the complaint is about
whether three accusations of late coming are reasonable or not.

2. First of all, it is noteworthy that Article 14 of EMFSM states, “1. The
duty of punctuality refers to working during the time stipulated by the
regulation. 2. When performing the duty of punctuality, militarised
staff shall: a) reach the designated workplace at the time and on the
date as stipulated the regulation; b) go to the Command, corporate
subunit, agency or service that they are sent to whenever they are called
for working or at special requests, especially in the event of serious
disturbance of public order, emergency, serious accident, disaster or
calamity; c) report to the Command or supervisor by the quickest means
in the event of failure to go to work due to some impediments, especially
illness or force majeure.” In other words, it is militarised staff’s duty to

arrive at their workplace on time.
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Afternoon on 1* September 2011

3.

About the accusation of the complainant’s late coming in the afternoon on
1 September 2011, the information shows that:

1) Chief of Resource Management Department T received the timesheet
at 14:43 on 1% September 2011 by fax.

2) Although the timesheet of 1% September 2011 shows that the
complainant signed the attendance at 14:30, the video record of
Central Fire Station shows that he arrived at 14:39.

3) AA, who was responsible for collecting the attendance book, was not
able to explain why the record existed since it happened a very long
time ago.

Although the attendance of the staff of CB (those who stick to normal
office hours) is monitored through an attendance book, it does not preclude
the CB from checking the authenticity of the records on the timesheet by
reviewing objective information in hand, e.g. video record.

Since the objective information available, video record, shows that the
complainant arrived at the Central Fire Station at 14:39 and the record
on the timesheet is only the information filled in by the complainant,
the CCAC is not able to deny T’s conclusion that the complainant was
late unless the latter is able to give a reasonable explanation.

Order no. 08/DGR/2011 issued by T mentions that “it is impossible to
prove the case objectively and completely, it is unable to take appropriate
measures.” This means it has not been proven objectively and
completely that the attendance record was faked by somebody.

Afternoon on 8" September 2011

7.

About the accusation of the complainant’s late coming in the afternoon on
8™ September 2011, the information shows that the complainant did not
sign the timesheet in the afternoon of 8" September 2011. According to the
video record, he arrived at the Central Fire Station at 14:34.
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8. It is noteworthy that according to information, the main purpose of
the video surveillance system is to monitor whether the departures
of emergency vehicles fulfils the service pledge or not. Sometimes
it i for th r f eviden herin he CB or other

services. In this case, the accuracy of the time shown in the record
should be reliable.

9. Although the complainant stated that his watch showed that he
arrived at the Central Fire Station before 14:30 and the attendance
book was closed ‘“earlier than usual”, this statement is not sufficient
to prove that the accusation that he arrived the Central Fire Station
late is wrong.

10. Therefore, no sign of irregularity is found in T’s statement that the
complainant was late in that afternoon.

9" November 2011 morning

11. The information shows that the complainant admitted that he arrived at the
Central Fire Station at 09:03 on that day. In other words, the case of late
coming is true.

12. The complainant argues that T did not request him to submit a report “as
soon as possible and that Divisional Officer EE had already notified T on
his behalf.”

13. Paragraph 1 of Article 14 of EMFSM states, “I. The duty of punctuality
refers to working during the time stipulated by the regulation. 2. When
performing the duty of punctuality, militarised staff shall: a) reach
the designated workplace at the time and on the date as stipulated the
regulation; b) go to the Command, corporate subunit, agency or service
that they are sent to whenever they are called for working or at special
requests, especially in the event of serious disturbance of public order,
emergency, serious accident, disaster or calamity; c) report to the
Command or supervisor by the quickest means in the event of failure to go
to work due to some impediments, especially illness or force majeure.” In
this sense, if the staff cannot arrive at the workplace on time, he/she shall
take the initiative to notify the superior.



2013 Annual Report of the CCAC of Macao

4

14.

15.

16.

Meanwhile, according to the statements made by the CB staff, some of
them also said that they would take the initiative to notify the superior of
late coming.

Therefore, the complainant’s argument is groundless.

To sum up, no sign of irregularity is found in T’s accusation.

& ok ok

XX. The complainant believes the Chief of the Resource Management
Department to have picked on him by saying he failed to report for duty
after sick leave

(1)

2)

About the complaint

The complainant revealed the following to the CCAC: “The Chief of the
Resource Management Department pointed out that the complainant
failed to comply with the Internal Regulations of the Fire Services Bureau
and report for duty to the Chief after his sick leave came to a close. In
his response, the complainant stated that the sick leave was followed
immediately by his annual leave, and he already reported for duty to his
superior on the first day back at work after the annual leave. Therefore,
the complainant holds that he has fulfilled the obligation to report for duty.
Also, as far as he knows, other CB personnel do not report for duty to their
superior in the same situation. The complainant therefore believes that the
Chief was just ‘picking on’ him.” (See overleaf of P. 5 and P. 6).

Related facts and statements

The Chief of the Resource Management Department, T, issued Order no.
10/DGR/2011 on 19" October 2011, reading: “The Chief Fire Officer (i.e.
the complainant) was on his 15-day sick leave from 30™ September 2011 to
14™ October 2011, followed by annual leave between 17" and 24™ October
2011 lasting for six working days. According to Subparagraph e) of
Paragraph 1 of Article 76 of the Internal Regulations of the Fire Services
Bureau, the Chief Fire Officer (i.e. the complainant) was supposed to
report for duty to his superior after the 15-day sick leave. Since he failed
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to do so according to the said stipulation and did not even try to ask for my
instructions by phone on how to handle the situation, there was definitely
irregularity. I hereby give my warning to the Chief Fire Officer (i.e. the
complainant) in hopes that he takes note of the problem and corrects it so
it will not happen again.” (See P. 163).

The complainant wrote the report no. 48/GRC/2011 on 3" November 2011,
reading: “Since my sick leave was followed immediately by my annual
leave, and I reported for duty to the superior in the morning of the first
day back at work after my annual leave, I already fulfilled the obligation
of reporting for duty.” (See overleaf of P. 163).

In reply to the above report, T issued Order no. 16/DGR/2011, reading:
“(...) After my perusal, 1 have the following comment: As the direct
superior of the Chief Fire Officer (i.e. the complainant), 1 have the
responsibility to supervise and give guidance on his behaviour at work.
(Another paragraph) The report no. 48/GRC/2011 demonstrates that
(i.e. the complainant) has had great difficulty in communicating with me.
This difficulty stemmed from his unwillingness to communicate with me
or accept my supervision. It is a matter of attitude at work. Therefore,
I hereby seriously urge the Chief Fire Officer (i.e. the complainant) to
have a self introspection on his own attitude at work and communication
skills.” (See P. 60 of annex 22).

On 9" December 2011, the complainant made a complaint to the Deputy
Commissioner of CB, S, reading: “By Order no. 16/DGR/2011, the Chief,
T, pointed out that I did not report for duty to him after my sick leave that
happened between 30" September and 14" October. He even stated that I
have had great difficulty in communicating with him, and that the difficulty
stemmed from my unwillingness to communicate with him or accept his
supervision. Insisting that it was a matter of attitude at work, he urged
me to have a self introspection on my attitude at work and communication
skills (See Order no. 16/DGR/2011 of annex 7). (Another paragraph) In
regard to the said issue, I have already explained in the report no. 48/
GRC/2011 that my sick leave was followed immediately by my annual
leave, and that I already reported for duty in the morning of the first day
back at work after my annual leave. However, the Chief T did not mention
this information in the Order (See report no. 48/GAC/2011 of annex 8).”
(See P. 45 of annex 22).
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5. On 14™ December 2011, through the report no. 22/DGR/2011, T

made a reply pursuant to the order of the Deputy Commissioner S,
reading: “With regard to the matter of not reporting for duty to his
superior after sick leave mentioned in the complaint of the Chief Fire
Officer (i.e. the complainant), it should be noted that he was on sick
leave between 30" September and 14™ October 2011. Following the

performing of “on-call” duties on 15" October (Saturday) and 16"
October (Sunday), he was on his six-day annual leave between 17"

and 24™ October 2011. According to Subparagraph e) of Paragraph 1
of Article 76 of the Internal Regulations of the Fire Services Bureau,
the Chief Fire Officer (i.e. the complainant) had to report for duty to
his superior (me) after his 15-day sick leave. Since he failed to do
so according to the said stipulation and did not even try to ask for
my instructions by phone on how to handle the situation, there was
definitely irregularity. I therefore gave my warning to the Chief Fire
Officer (i.e. the complainant) in hopes that he would take note of the
problem and correct it so it would not happen again.” (See P. 76 of
annex 22, emphasis added).

In reply to the said complaint, the Deputy Commissioner S issued
Order no. 17/CB/2011 on 27" December 2011, reading: “(...) After
research and investigation, it is clear that the complainant has complete
misunderstanding of his own rights and obligations, and the content of
the complaint did not involve acts infringing his rights, which means the
condition provided for in Paragraph 1 of Article 253 of EMFSM has not
been met”, “Judging from the facts of the statement of the complainant
and the defence report of the complained against, it is obvious that the
complained against fulfilled his duty lawfully and there was not any
irregularity or inappropriate act as such.” (See P. 80 of annex 22).

Regarding the issue of “reporting for duty”, the CCAC inquired a few
incumbent or retired CB personnel and chiefs, whose statements are
shown in the following table.
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Name Name

Technical Department

According to A, back at the time when he/she was the chief (of the
Technical Department), whenever his/her subordinates were on
sick leave followed immediately by annual leave, he/she would not
A require them to return to the department and report for duty after the
sick leave ended. The subordinates would not be required to inform
A about the end of sick leave and the start of annual leave by phone
call either (See overleaf of P. 404).

According to DD, he/she did not encounter the same situation before.
However, there was an occasion where a staff was on annual leave
followed immediately by sick leave. The staff did actually notifiy DD
of his/her absence due to sickness by phone. Considering that the staff
was sick, DD exempted him/her from returning to the department
DD and reporting for duty. With regard to the situation mentioned by the
staff of CCAC (i.e. sickness absence followed immediately by annual
leave), DD considered that according to the provisions in the Internal
Regulations of the Fire Services Bureau, the staff should return to
the department and report for duty after sick leave, as the staff is
changing from one state to another (See overleaf of P. 491).

Resource Management Department

In the opinion of BB, when the sick leave is immediately followed by
annual leave, the staff does not have to report for duty twice (i.e. once
after the sick leave and once after the annual leave). The staff is only
required to report for duty after the sick leave (See P. 424 and overleaf).

According to BB, there is no stipulation expressly regulating that the
staff, whose sick leave is followed immediately by annual leave, is
obliged to report for duty to his/her superior by phone right after the
absence due to sickness. BB said doing so by phone might sound
more “considerate”, but it is not mandatory. Therefore he did not
think that not reporting for duty by phone is a disciplinary offence
(See overleaf of P. 424).

BB
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CC

CC said he/she never had the experience of “being on sickness
absence followed immediately by annual leave”. He/she did not know
whether reporting for duty is necessary in this circumstance.

In CC’s opinion, when the said situation occurs, despite that there is
no such obligation to report for duty, he/she will still notify his/her
superior of the end of the sick leave and the start of the annual leave
(See overleaf of P. 435).

According to P, he/she has never had the experience of “being on
sickness absence followed immediately by annual leave” since he/
she started to work in CB. As far as P knows, the colleagues of the
Operation Department always “report for duty” to the duty officer
at the station they work. If the said situation occurs to his/her
subordinate, P thought that the subordinate should at least notify him/
her of whether the sick leave will have to be extended or when it will
end, so the superior can understand the state of the subordinate. P
said he/she personally would not require the subordinate to return to
the department and report for duty on the first day of the annual leave
(there is in fact no such an internal rule regulating this). Nevertheless,
P said he/she would remind the subordinate, when the latter is back
at work, that timely notification should be given to the department in
the future (See P. 454).

Operatio

n Department of Macao

According to F, the Internal Regulations of the Fire Services Bureau
provides that the staff shall return to his/her department and report
for duty to his/her superior on the following day of sick leave even
though it is an annual leave day. F said that, as required by the
formal procedure, the staff should show up at the department he/she
works for and report for duty to his/her superior in person. When the
following day of sick leave is an annual leave day, whether reporting
for duty can be made by phone call depends, however, on the decision
of the chief of the department according to the situation. F said he/
she usually accepted that subordinates make phone calls for such
purpose, considering that the Commissioner had ordered the chiefs
to care about the health of the subordinates and their conditions after
sickness. It was to make sure that they are “in good condition” (See
overleaf of P. 495).
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According to L, he/she has never encountered the situation of
“sickness absence followed immediately by annual leave”. Also,
since he served the position as a duty officer, he has not seen any
colleague who had the same experience. He/she would however
consult the superior for advice when having any doubt regarding such
matters (See P. 428).

According to M, whenever such situation happens, the staff of the
operation team (including M him/herself and other duty officers)
have to, after absence from work, report for duty in uniform to the
commander and the duty officer of the station they work at before
going on annual leave. When the annual leave ends, the staff should
report for duty in uniform again. This means that they are required to
report for duty in uniform twice. As far as M knows, even the civilian
personnel have to report for duty to their chief or leader in uniform
twice when such situation happens. M was not sure whether there
was any guideline or ground for such issue (i.e. reporting for duty
twice), but this was the usual practice in CB (See P. 431).

According to K, he/she has never had the experience of “being on
sickness absence followed immediately by annual leave” since he/
she started to work in CB. K said, however, according to the usual
practice of the operation team, when the colleagues are absent from
work due to sick leave that is followed immediately by annual leave,
they have to report for duty to the duty officer of the station they
work at on the following day of sick leave (even though the approved
annual leave falls on the same day) (See overleaf of P. 438 and P.
439).
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W said he/she never had the experience of “being on sickness absence
followed immediately by annual leave”. He/she did once go on annual
leave on the following day of a work trip though. According to W, he/
she still went to report for duty to his/her superior on the following
day of his work trip (in uniform).

According to W, when a staff encounters such situation - “being on
sickness absence followed immediately by annual leave”, he/she
should report for duty to his/her superior. Personally, W would first
ask the instructions from his/her superior regarding whether or not
reporting for duty is necessary.

Regarding whether it is necessary to inform the superior of the end of
sick leave and the start of annual leave by phone, W said he would do
this by phone (See P. 466).

Airport Division

According to B, he/she never had the said experience, and there
was no internal rule regulating such issue. In B’s opinion, the act of
“reporting for duty” is just to inform the superior that he/she is back
at work. If the following day of the sick leave is an annual leave day,
reporting for duty is unnecessary. As long as the medical certificate is
submitted within a statutory period, the staff may enjoy the scheduled
annual leave already approved. As for whether the staff is required to
inform his/her superior of the end of sick leave and the start of annual
leave by phone, B said neither the internal rules nor the leadership
have such requirement. Given that the annual leave is approved by the
competent authority on request, the subordinates will not be required
to do so (See P. 449).
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Fire Services Training School

According to H, when the absence from work due to sick leave is
followed immediately by annual leave, the staff is only be required
to report for duty to his/her superior when the annual leave ends.
H Although the staff should give timely notification to the superior
about the sick leave, he/she is not required to inform his/her superior
of the end of sick leave or the start of annual leave by phone (See
overleaf of P. 458).

Operation Department of Taipa and Coloane

According to E, when the sick leave is immediately followed by
annual leave, the staff does not have to return to the department and
report for duty to the superior on the following day of sick leave
(which is the start day of annual leave); the staff is not required to
E inform his/her superior of the end of sick leave or the start of annual
leave by phone, due to the fact that he/she is supposed to have made
the annual leave application in advance in accordance with the
established procedure (See overleaf of P. 487).

Operation and Ambulance Division of Taipa and Coloane

C said there is no stipulation expressly regulating this particular
situation. However, basing on his/her understanding and the past
experience of dealing with such situation that happened to his/her
subordinates, C believed that the staff who is under the said situation
is not required to report for duty in uniform after sick leave or inform
C the superior by phone. The staff only needs to report for duty in
uniform after annual leave following the sick leave. In other words,
the staff is only required to report for duty once. In fact, the number
of sick leave days is indicated on a medical certificate. Therefore, it
is not necessary for the staff to notify the superior again (See overleaf
of P. 475 and P. 476)
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3)

T made the following statement to the CCAC: “The complainant was on
sick leave until 14™ October and was supposed to stay on call on 15"
October (Saturday). Therefore, he should report for duty on 15" October
(Saturday). According to T, he knew the name of the complainant was
not shown on the roster specifying who were to perform on-call duties;
however, according to EMFSM, the relevant personnel are obliged to stay
on call, which means they may be required to return to work anytime when
necessary.” (See P. 760).

When asked by the staff of the CCAC about how he interpreted the
provision in Paragraph 3 of Article 76 of the Internal Regulations of the
Fire Services Bureau, T replied: “The provision states that when the one
to whom the staff is to report for duty is not in the work premises, the staff
shall be exempted from the obligation to do so.” However, T said that he
himself “was also on call at that time, which means he would be required
to return to work anytime, so the complainant should also report for duty
to him. Therefore the complainant’s situation may not be considered those
that may be exempted from the said obligation provided for in Paragraph
3 of Article 76 of the Internal Regulations of the Fire Services Bureau.”
T added that “although he was not in the work premises the complainant
could report for duty to him/her by phone call.”; T went further to say that
he “agreed that reporting for duty mentioned in Article 76 of the Internal
Regulations of the Fire Services Bureau means that the staff must return to
the work premises and report for duty to the superior in uniform. T believed
that the concerned situation did not make it necessary for both parties (i.e.
the complainant and T) to return to the work premises to report for duty
and to recognise it respectively. It is acceptable that the reporting for duty
can be done by phone call.” “T added that the order he issued was just to
remind the complainant that the latter should have informed him by phone
call about the end of the sick leave. However, the wording of the order

created misunderstanding that the complainant was being criticised for

the violation of the provision of Subparagraph e) of Paragraph 1 of Article

76 of the Internal Regulations of the Fire Services Bureau. T said he will

be more careful with the choice of words in the future.” (See P. 760).
Analysis

According to the above information , the situation of the complainant
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between 30™ September and 24™ October 2011 can be summarised as
follows:

1) The complainant was absent due to sickness between 30™ September
and 14" October 2011;

2) He remained on call on 15" October (Saturday) and 16" October
(Sunday) 2011.

3) He was on annual leave between 17" October and 24" October 2011.

2. According to T, the complainant was supposed to “remain on call”, which,
as T understood it, obliges the complainant to be ready for being required
to return to work anytime when necessary according to EMFSM.

3. Infact, Article 15 of EMFSM stipulates:

“1. The obligation of staying on call constitutes readiness of the militarised
personnel for the performance of duties, at all times and under all
circumstances, even at the expense of their personal interests; given
the specific nature of the mission, the militarised personnel should
bear in mind that their duties are mandatory and permanent.

2. Infulfilling the obligation of staying on call, the militarised staff shall,
in particular,:

(...)

c) Return to the place that he/she is called to without delay and
handle any event, even if on annual leave or off duty;

(...)7.

4.  Paragraph 1 of Article 76 of the Internal Regulations of the Fire Services
Bureau stipulates:

“1. All the personnel shall report for duty to their superiors when they are
under the following situations:

a) Admission to the Force;
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b)  After promotion;
c) Change of status,

d) Returning to the original department upon completion of a
mission lasting for 48 hours or longer,

e) Returning towork after leave, annual leave, in-home recuperation
due to illness, convalescence and hospitalisation;

f) Upon the end of disciplinary penalties.” (See P. 25 of annex 6).

According to the above provision, in this case, the complainant’s sick
leave ended on 14™ October 2011 and he should stay on call on 15"
October 2011. T said that the complainant therefore had to observe the
above provision and report for duty on 15" October 2011.

It should be noted that Paragraph 2 of Article 76 of the Internal
Regulations of the Fire Services Bureau stipulates: “2. Reporting for duty
may be realised in the following ways: b) The chief fire officers (chefes
principais) shall report for duty to the Commissioner (Comandante)
and Deputy Commissioner (Segundo Comandante)”. In other words, the
complainant, who was a chief fire officer himself, should report for duty
to the Commissioner and the Deputy Commissioner in accordance with
the regulation. However, the Deputy Commissioner S issued Order no.
11/CB/2011 on 1* September 2011 and ordered that T, the Chief of the
Resource Management Department, became the direct superior of the
complainant. Therefore, the complainant was supposed to report to T on
all the jobs assigned to him. It also conformed to the regulation that the
complainant reported for duty to T. Moreover, the complainant, T, the
Commissioner and the Deputy Commissioner of CB did not have any
objection to this.

However, it is noteworthy that, according to Paragraph 3 of Article 76
of the Internal Regulations of the Fire Service Bureau, the personnel’s
obligation to report for duty may be “terminated” in certain situations:
“3. The obligation to report for duty should be fulfilled within 24 hours
after the above situations take place. If the one to whom the staff reports
for duty has not returned to the work premises within 24 hours after the
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above situations take place, the staff’s obligation to report for duty shall
cease immediately.” (In Portuguese: “3. A apresentacdo deve efectuar-se
logo que se dé a causa que a motiva; se, porém, ndo estiver presente no
quartel quem a deve receber, cessa esta obrigacdo passadas vinte e quatro
horas.”); in other words, although a staff is obliged to report for duty to
his/her superior, if the superior to whom he/she reports is not in the work
premises, he/she is not obliged to do so after 24 hours have passed.

In this case, even though the complainant was to report for duty to T on
15" October 2011, since T admitted that he himself was not in the work
premises on that day, the complaint’s obligation to report for duty should
be “terminated” according to the said provision of the Internal Regulations
of the Fire Services Bureau.

Also, T also _agreed that “reporting for duty” means that the staff
must return to the work premises and report for duty in uniform.
Therefore, there was no ground that T required the complainant to
report for duty by phone. As a matter of fact, the explanation of T
ntradi Paragraph 3 of Articl f the Internal R 1
the Fire Services Bureau which stipulates that the obligation to report
for duty shall terminate if the one to whom the staff reports for duty is
not in the work premises. It does not make sense if reporting for duty
can be carried out by phone.

Therefore, there was no legal basis for T to claim that the complainant
failed to report for duty according to Subparagraph e) of Paragraph 1
of Article 76 of the Internal Regulations of the Fire Services Bureau.

Under this circumstance, the statement of S - “Judging from the facts of
the statement of the complainant and the defence report of the complained
against, it is obvious that the complained against fulfilled his duty lawfully
and there was not any irregularity or inappropriate act as such.” — was
merely a subjective judgement and conclusion that was not made
basing on the law.

At last, it should also be noted that a staff who is on annual leave shall not

be required to return to work or report for duty as he/she is not under the
prescribed situations.
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14.
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17.

In other words, regarding the situation where a staff is on annual leave that
immediately follows sick leave, Subparagraph e) of Paragraph 1 of Article
76 of the Internal Regulations of the Fire Services Bureau does not specify
that the CB personnel have to report for duty to the superiors immediately
after sickness absence.

Therefor hen the Internal Regulation the Fir rvices Bur

does not have provision expressly regulating the concerned situation,
there is no legal ground to require the personnel to return to CB
to report for duty before the commencement of annual leave that

immediately follows sick leave, or to claim that not reporting for duty
in such situation is a violation of the provision of Subparagraph e

f Paragraph 1 of Article 76 of the Internal R 1 Fir
Services Bureau.

In addition, judging from the statements of different CB personnel, we
notice that there has not been any standard or requirement on whether the
CB personnel need to “report for duty” or “notify the superiors by phone”
when the concerned situation (i.e. sickness absence followed immediately
by annual leave) happens. When even some senior CB officers are
uncertain about how to handle the concerned situation, doubtless there
are quite many problems existing in the management and operation of the
bureau.

The CB is therefore recommended to review the provisions of the
Internal Regulations of the Fire Services Bureau and make necessary
improvements on it in appropriate ways.

In fact, the current Internal Regulations of the Fire Services
Regulamento de Servico Interno do Corpo de Bombeiros) is a
Por rsion r H he former retar
for Security through Order no. 16-1/99/SAS. CB also stated that the
hinese version serves as reference onl nsidering the regulation
h n in force for as man 12 rs, the n rganic 1 f CB
was already published (through Administrative Regulation no. 24/2001
of 22" Qctober) and that the career system of the CB personnel has
n amen for a f im hrough Ex ive Order no. 13/2005
of 11" April, Administrative Regulation no. 19/2007 of 24" September
and Administrative Regulation no. 8/2008 of 28" April), it is necessary
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h B revi h rrent provisions of the Internal Regulations for
the Fire Services Bureau and make appropriate improvement on it.

® ok ok

XXI. The complainant claimed that the Chief of the Resource Management
Department did not allow him to drive his own car or use the vehicle of
CB to report for duty at the Headquarters

(1) About the complaint

The complainant revealed the following to the CCAC: “After leaving the
position of Deputy Commissioner, sometimes I had to perform the duties
as a chief duty officer according to the roster and report for duty to the
Deputy Commissioner on the following day at the Headquarters. I once
requested to go to the Headquarters by driving my own car, but it was
then rejected by the Chief of the Resource Management Department, who
said that I had to use the vehicle of CB in such circumstance. Then, when
I required to be picked up at where I live by the CB’s vehicle, the Chief
still rejected it, claiming that the CB’s vehicles can only travel between
workplaces.” (See overleaf of P.5 and P. 6).

(2) Related facts and statements

1. The complainant wrote a report on 13™ September 2011, reading: “In the
afternoon of 7" September 2011, I made a phone call to you, the Chief,
because I had to be at the Sai Van Lake Fire Station at 09:00 to report for
duty to the Deputy Commissioner as a chief duty officer. Since you said
that chief duty officers may not report for duty there by their own cars, |
made a request to you for sending a driver to pick me up to the Sai Van
Lake Fire Station from where I live in Taipa on that day (8" September
2011). However, you said it was not possible. I asked the reason but you
could not give me an answer right away and said you needed to think
about it. Soon afterwards (10-20 minutes later), you called me back saying
that the driver could only pick me up at the Central Fire Station with the
CB’s car. I asked the reason again immediately but you still did not explain



2013 Annual Report of the CCAC of Macao

it clearly. (Another paragraph) Therefore, I hereby kindly request you to
provide a clear explanation in writing, and to give clear instructions, via
an order, on transport arrangement for chief duty officers who have to
report for duty before and after shift work, so that I am clear about the
arrangement and act accordingly.” (See P. 169)

In response to the above application of the complainant, the Chief of the
Resource Management Department issued Order no. 07/DGR/2011 on 4
October 2011, reading: “Regarding the said issue, considering that the
Chief Fire Officer (i.e. the complainant) is a staff of this department, the
transport service will only be provided for him when the work requires it,
from one workplace to another. Furthermore, the Chief Fire Officer (i.e.
the complainant) was only to report for duty on an ordinary occasion,
rather than to handle an emergency or an important task. Therefore [
could not send a driver to pick him up from where he lives in Taipa to the
Headquarters to report for duty during non-office hours in the morning
of 8" September 2011. I hereby remind the Chief Fire Officer (i.e. the
complainant) once again to pay attention to the regulations on the use
of government vehicles published by the Public Administration and Civil
Service Bureau (SAFP) and the relevant guidelines of CB, particularly
those with regard to application for the use of them.” (See P. 170).

According to the report no. 50/GAC/2011 written by the complainant
on 4™ November 2011, he did not insist that he must be picked up by
a government vehicle. It was the Chief who once said that chief duty
officers may not drive their own cars to the Sai Van Lake Fire Station to
report for duty; also, the complainant pointed out that, as far as he knew,
“in some circumstances, such as when the personnel need to go on work
trips that necessitate travelling between their home and the borders, or
when they need to go home after consuming alcoholic beverages at work/
official banquets, they usually ask for the permission from the superiors for
transport service by CB’s vehicles. Such requests are usually permitted”.
The complainant went further to point out that he found no provisions in
the law, the guidelines of SAFP or the internal regulations of the CB on
dealing with the situation he was in (See P. 171).

On 9" December 2011, the complainant made a complaint to S, reading:
“By Order no. 17/DGR/2011, the Chief, T, pointed out that the transport
arrangement for me (i.e. using the vehicle of CB) on 8" September was
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appropriate, and requested me to observe the regulations on the use of
CB’s vehicles and respect the spirit (i.e. the principle of proportionality).
He also warned me that I should pay attention to the regulations on the use
of government vehicles published by the Public Administration and Civil
Service Bureau (SAFP) and the relevant guidelines of CB, particularly
those with regard to application for the use of them (See Order no. 17/
DGR/2011 of annex 9). (Another paragraph) 1. The incident was that 1
was required to go to the Sai Van Lake Fire Station to report for duty by
the vehicle of CB on 8" September this year after my shift work as a chief
duty officer. Previously, I stated all the details of the incident in the report
no. 50/GAC/2011. However, T did not mention all of them in the order and
even avoided touching on many of the key points. One was that I myself
did not request to be picked up by the CB’s vehicle. It was the Chief T
that told me not to drive my own car to report for duty. Therefore, it was
very reasonable that I requested to be picked up from where I live and
dropped off at the Sai Van Lake Fire Station. However, the Chief T still
made me drive my own car to the Central Fire Station first where I would
then be taken to the Station (the Headquarters) to report for duty before
09:00 by the CB’s vehicle. That was totally lack of ground. The Chief T
even stated that the CB’s vehicles may only travel between workplaces. |
responded in the report that under many circumstances, the CB’s vehicles
do not necessarily only travel between workplaces even for the execution
of tasks. Sometimes we do not even have to use the CB’s vehicles at all
(See the report no. 50/GAC/2011, Order no. 07/DGR/2011 and the report
on the regulations of the use of the CB’s vehicles by chief duty officers).”
(See P. 45 of annex 22).

Pursuant to the order of the Deputy Commissioner S, T gave an explanation
in the report no. 22/DGR/2011 on 14™ December 2011, reading: “5.
Regarding the issue of the use of CB’s vehicle mentioned in the complaint
letter of the Chief Fire Officer (i.e. the complainant), he was performing
the duties of a chief duty officer on 7" September 2011 and had to report
for duty to the Deputy Commissioner at the Sai Van Lake Fire Station
before 17:45 on that day. In the afternoon of that day, the complainant
gave me a phone call saying that he would drive his own car from the
Central Fire Station to the Sai Van Lake Fire Station to report for duty to
the Deputy Commissioner. I immediately rejected his request, for it is not
allowed to drive one’s own car during working hours. I insisted that CB’s
vehicles should be used. Then, Lei Pun Chi requested that a CB’s driver
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be sent to pick him up from where he lives in the morning of 8" September
2011 and take him to the Sai Van Lake Fire Station so that he could report
for duty to the Deputy Commissioner at 09:00. I replied that it was not
possible because I could only arrange the CB’s car to go from the place
where the complainant works (the Central Fire Station) to the Sai Van
Lake Fire Station. Subsequently, the complainant made a request to me
to send a CB’s vehicle to pick him up at 08:30 at the Central Fire Station
and take him to the Sai Van Lake Fire Station. I did the arrangement
according to his request. I believe that the transport arrangement for him
was appropriate.” (See P. 76-77 of annex 22).

In response to the above complaint, the Deputy Commissioner S issued
Order no. 17/CB/2011 on 27" December 2011, reading: “(...) After
research and investigation, it is clear that the complainant has complete
misunderstanding of his own rights and obligations, and the content of
the complaint did not involve acts infringing his rights, which means the
condition provided for in Paragraph 1 of Article 253 of EMFSM has not
been met”, “Judging from the facts of the statement of the complainant
and the defence report of the complained against, it is obvious that the
complained against fulfilled his duty lawfully and there was not any
irregularity or inappropriate act as such.” (See P. 80 of annex 22).

T made the following statement to the CCAC: “The position of chief duty
officer is usually held by a chief fire officer (there are six currently, including
T), The chief duty officer on duty is supposed to remain on call between
17:45 (the normal time to get off work) and 09:00 on the following day,
which means that he/she must perform duties when there is an emergency
in this period; after the shift work is finished, T has to give a report on his
shift work at the Headquarters and then return to his workplace to resume
duties.”, “At the time when the complainant was on the way back to the
Central Fire Station after reporting for duty at the Headquarters, it was
during working hours. Under normal circumstances, CB does not allow
the personnel to drive their own cars in this period. Therefore, T gave two
options to the complainant — one was to ask a friend to give him a ride
to the Headquarters (Sai Van Lake Fire Station) to report for duty before
working hours and then his department would send a car there to take him
back to the Central Fire Station; the other was the complainant showed
up at the Central Station earlier (at say 08:35) and he would go to the
Headquarters by the car of CB.” (See P. 236).
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8. The CCAC listened to some CB personnel about their opinions on the
above-said situation. Their statements are shown in the following table.

Name Statement

According to A, when his/her shift work as a chief duty officer was
completed, he/she would report for duty to the Commissioner and sign
his/her name on a book after getting off work. Then he/she would go
home and remain on call. On the following day he/she would report
for duty to the Commissioner and sign on a book again at 09:00.

A said he/she drove his/her own car to the Sai Van Lake Fire Station
to report for duty to the Commissioner. Since he/she also worked at
the Sai Van Lake Fire Station, there was no need to travel back to his/
her workplace by car (See overleaf of P. 404).

According to G, the post of chief duty officer is usually held by a
chief fire officer or an acting chief. The chief duty officers are not
required to stay in the Headquarters (Sai Van Lake Fire Station), but
should remain on call (however, the post of duty fire officer rotates
among personnel working in positions ranking from the divisional
officers of 1% Class to deputy chief fire officers, who must stay in
the Headquarters between 17:45 and 09:00 of the following day and
during weekends and holidays. If the following day happens to be a
working day, then the duty fire officer needs to work in the morning
but can have the afternoon off if nothing special happens. This is the
G arrangement made through an order by the Commissioner some years
ago). G was once a duty fire officer only.

According to G, when being a duty fire officer, during working days,
he/she would request the CB’s vehicle to take him/her from the fire
station he/she worked to the Headquarters, and to take him/her from
the Headquarters back to his/her workplace to work on the following
day. During weekends or holidays, he/she would usually drive his/her
own car to perform shift work at the Headquarters. On the following
day when he/she needed to work, he/she would drive his/her own
car from the Headquarters directly to the Areia Preta Fire Station.
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Sometimes, G would also request the fire station to send a CB’s vehicle
to pick him/her up from he/she lived to the Headquarters. After the
shift work was completed, the CB’s vehicle of the fire station would
pick him/her up at the Headquarters and take him/her back to the
Areia Preta Fire Station or his/her home. Such arrangements depended
on whether he/she needed to work on that day (See overleaf of P. 470)

(C was asked by the CCAC staff if he/she was once a chief duty
officer when working for CB, and to briefly explain the duties of this
position if so.)

C said that he/she had not been a chief duty officer because he/she
had never held the positions required for being a chief duty officer.
However, C had been a duty fire officer.

(C was asked by the CCAC staff about the tasks of a duty fire officer.)

According to C, when he/she performed the duties as a duty fire
officer on a working day, he/she needed to go to the Headquarters
to report for duty before getting off work (the relevant instruction
required that the Deputy Commissioner be reported to; however, after
ordination of fire and security for the 10™ anniversary of Macao’s
handover to China, there was a verbal instruction that only the Chief
of the Operation Department would be reported to). The duties of a
duty fire officer included patrolling, coordinating and directing fire
and rescue tasks at the Control Centre. He/she also needed to, before
the end of the shift work at 09:00 on the following day, report for duty
and on the happenings during the shift work.

C said when he/she needed to be at the shift work as a duty fire officer
on public holidays, he/she would have to report for duty prior to the
end of the working hours on the last working day following the day
of shift work. The period of the shift work was from 10:00 to 10:00
on the following day.

According to C, he/she used to go to the Headquarters to report for
duty by the vehicle of CB. However, when it comes to a pubic holiday,
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the choice of means of transportation was left to the duty fire officers.
C said that he/she would first go to the Operation Department of Taipa
and Coloane and put on the uniform and then go to the Headquarters
by the vehicle of CB. When the shift work was completed, he/she
would head back to the Operation Department of Taipa and Coloane
to change back into his/her own clothes before leaving. C had also
driven his/her own car to the Headquarters to perform the shift work.
However, he/she had to park the car outside the Headquarters, due
to the fact that the Commissioner only allowed certain designated
private cars to be parked inside the Headquarters (See P. 476).

C also said that when the start day of the shift work of a duty fire
officer happened to be a non-working day (e.g. Sunday) and the
following day was a working day (e.g. Monday), the duty fire officer
on duty may drive his/her own car to the workplace first and then
go to the Headquarters at Sai Van Lake to report for duty by the car
of CB. After the shift work was finished, the duty fire officer was to
return to the workplace by the car of CB. Another way was that the
duty fire officer who was on duty may drive his/her own car to the
Headquarters and leave it in a public parking space nearby. He/she
may then go to the Headquarters to perform the shift duties. When
the work was completed at 09:00 on the following day (e.g. Monday),
he/she may go back to the workplace by his/her car (See overleaf of
P. 476).

According to D, he/she once performed the duties as a chief duty
officer when he was an acting chief; on those days he/she had to
report for duty to the leadership before getting off work. Afterwards
he/she may go home and remain on call before having to report for
duty to the leadership again at 09:00 on the following day.

D added that he/she was the Acting Chief of the Resource Management
Department when he was a chief duty officer. Since he/she also
worked at the Headquarters at Sai Van Lake, there was no need to
travel back to his/her workplace by car (See P. 480).

(D was asked by the CCAC staff about the tasks of a duty fire officer.)
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According to D, on the day of performing the duties as a duty fire
officer, one has to report for duty to the Chief of the Operation
Department of Macao at the Headquarters at Sai Van Lake before the
end of the working hours on that day. Then he/she would remain on
duty. D said one should remain on call at the Headquarters, during
which he/she would have to patrol all the fire stations, and to conduct
on-site coordination and give directions on fire and rescue tasks at
the Control Centre in case of emergency. At 09:00 on the following
morning, the duty fire officer needs to report for duty to the Chief of
the Operation Department of Macao at the Headquarters at Sai Van
Lake.

D said that when both the day of remaining on duty as a duty fire
officer and the following day are working days, the duty fire officer
is required to go from his/her workplace to the Headquarters to report
for duty by the vehicle of CB. After the duties are completed, he/she
needs to return to the workplace to work by the vehicle of CB.

D said that when the day of remaining on duty as a duty fire officer
falls on a non-working day (e.g. Saturday) and the following day is
also a non-working day (e.g. Sunday), the duty fire officer is allowed
to park his/her private car in the Headquarters. Therefore, the duty
fire officer on duty may drive his/her own car to the Headquarters and
may go home by his/her car when the work is completed.

D also said that when the start day of the shift work of a duty fire officer
happens to be a non-working day (e.g. Sunday) and the following day
is a working day (e.g. Monday), the duty fire officer on duty may
drive his/her own car to his/her workplace first and then go to the
Headquarters at Sai Van Lake to report for duty by the car of CB.
After the shift work, the duty fire officer is to return to the workplace
by the car of CB. Another way is that the duty fire officer who is on
duty on Sunday may drive his/her own car to the Headquarters and
leave it in a public parking space nearby. He/she may then go to the
Headquarters to perform the shift duties. When the work is completed
at 09:00 on the following day (e.g. Monday), he/she may go back to
the workplace by his/her car.
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D added that although the personnel are required to use the vehicle of
CB in the said situations as much as possible, in practice they are not
strictly prohibited from driving their own cars from the Headquarters
to the workplace (See overleaf of P. 480).

According to E, only personnel with the position of chief fire officer
are required to take turns to perform the duties of a chief duty officer.
From 1% March 2011, E started to perform such duties at least once
a week and was mainly responsible for serious emergencies. Prior to
the on-duty work he/she had to report to the Commissioner (who must
be reported to in person through an appointment made at 17:00). On
the following day, when the on-duty work was completed, he/she was
also required to present the attendance register to the Commissioner
for reading and signing. Since he/she was also working at the
Headquarters at Sai Van Lake before, there was no problem regarding
transport arrangement. As far as E knew, the use of the vehicles of
CB depended on whether the work requires it and the need of the
personnel. The staff who is to carry out a task may use his/her private
vehicle when necessary (See P. 486).

According to J, on the day of performing the duties as a duty fire
officer, he/she used to report for duty to the leadership before getting
off work on that day, so that the latter would know he/she was the
chief duty officer of the day and give him/her directives if any. J said
that he/she may then return home to rest and remain on duty. At 09:00
on the following day, he/she would report for duty and situations of
the previous night to the leadership. J added that the post of chief
duty officer is held by a chief fire officer. Only when J was promoted
to be a chief fire officer last year did he/she start to perform the duties
as a chief duty officer. Before that he was only a duty fire officer.

According to J, at the time when he started to perform the duties as a
chief duty officer, his/her workplace was already at the Sai Van Lake
Fire Station. Therefore, there was no need to travel back to his/her
workplace by car after reporting for duty in the morning.

(J was asked by the CCAC staff about the tasks of a duty fire officer.)
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According to J, on the day of performing the duties as a duty fire
officer, one has to report for duty to the Chief of the Operation
Department of Macao at the Headquarters at Sai Van Lake before the
end of the working hours on that day. Then he/she should remain on
duty. The duty fire officer should remain on call at the Headquarters,
before which he/she has to patrol all the fire stations, and to carry out
fire and rescue tasks upon the notification from the Control Centre in
case of emergency. At 08:00 on the following morning, the duty fire
officer needs to patrol all the fire stations before reporting for duty to
the Chief of the Operation Department of Macao at the Headquarters
at Sai Van Lake.

J said that when both the day of remaining on duty as a duty fire
officer and the following day are working days, the duty fire officer
is required to go from the workplace to the Headquarters to report
for duty by the vehicle of CB. After the duties are completed, he/she
needs to return to the workplace to work by the vehicle of CB.

J said that when the day of remaining on duty as a duty fire officer
falls on a non-working day (e.g. Saturday) and the following day is
also a non-working day (e.g. Sunday), the duty fire officer is allowed
to park his/her private car in the Headquarters. Therefore, J would
drive his/her own car to the Headquarters and go home by his/her car
when the work was completed.

J said that when the day of remaining on duty as a duty fire officer
falls on a non-working day (e.g. Saturday) and the following day
is also a non-working day (e.g. Sunday), he/she would go to the
Headquarters to report for duty by the car of CB on Friday and return
to his/her workplace to work afterwards; when he/she was on duty
as a duty fire officer on a Sunday, he would drive his/her own car to
the Headquarters to perform duties and leave it in a public parking
space nearby, because he/she would not be allowed to park the car
in the Headquarters. After reporting to the Chief of the Operation
Department of Macao at 09:00 on the following day (Monday), he/
she would return to the workplace by the vehicle of CB. He/she would
usually leave his/her car at the public parking space and go to Sai Van
Lake to get it back by a colleague’s car.
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J emphasised that he/she had never made a request to his/her
department that he/she must travel between the workplaces and where
he/she lived by the vehicles of CB (See overleaf of P. 490 and P. 491).

F said that the post of chief duty officer can only be held by a chief
fire officer. F was promoted to be a chief fire officer in March 2011
and thus he was required to perform the duties as a chief duty officer
since then. The main duties include dealing with emergencies. As a
chief duty officer he/she was to report for duty to the Commissioner
before 17:30 on the day when he/she was on duty, listen to directives
F if any (if there is not any directive or anything special, he/she may
get off work at 17:45 like a normal working day). He/she was also
supposed to report on the happenings during his/her shift work to
the Commissioner and present the “book” to the latter for reading
and signing. Since F worked at the same place as the Commissioner,
he/she did not need any transport arrangement for the purpose of
reporting for duty to the latter.

(3) Analysis
1. From the above analysis we may draw the following conclusions:

1) Inprinciple, the Headquarters at the Sai Van Lake is also the workplace
of persons who bear the duties as chief duty officers. Therefore,
it rarely happens that the said persons have to travel back to their
workplaces by car after reporting for duty to the Commissioner.

2) However, according to the above statements made by the personnel
who were duty fire officers before, some of them would return to the
workplace to work from the Headquarters by their own cars, and some
would request to be given rides between their home, the Headquarters
and workplaces (fire stations) by the vehicles of CB.

3) In other words, in practice, there is evidence that there are CB
personnel who travel between workplaces by their own cars (e.g. from
the Headquarters to the fire stations) when they are performing duties.
There are also personnel travelling between home and workplaces by
the vehicles of CB.
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In this case, doubtless the travelling of the complainant from the
Headquarters to the Central Fire Station should be considered exercising
his duties.

In fact, Paragraphs 1 and 2 of Article 8 of Administrative Regulation no.
14/2002 of 12™ August (Acquisition, Organisation and Use of Vehicles
of the Macao Special Administrative Region) state: “I. Special permits
for using private vehicles in the exercise of duties, with the right to claim
monetary compensation for fuel consumption and maintenance costs,
can be granted if the public body concerned does not have vehicles or
the vehicles they have are unfit for economic utilisation. 2. The cost of
fuel consumption, maintenance and insurance authorised relating to the
use of such vehicles should be set in relevant orders”. In other words,
in principle, public servants are not permitted to use their private cars
in the exercise of duties unless permission has been obtained from the
Secretaries. Nevertheless, why are the fire officers not allowed to drive
their cars to report for duty at the administrative centre? Before the start of
the shift work at 09:00, the public servants should be free to use their time
as they wish.

For this reason the CCAC did not see there was the alleged violation of law
of the Chief of Resource Management Department owing to his position

on the use of CB’s vehicles and private cars in the course of exercising
duties.

Nevertheless, from the above information, we can see that even other

personnel of CB have had different concepts in terms of the use of
rsonal car rin rk m heir own pri r
travel to/from the workplaces and some even requested to travel
between home and workplaces by the vehicles of CB. Therefore, the
complaint made by the complainant is not completely groundless.

intensifying of the conflicts among its personnel.

& ok ok
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XXII. The complainant claimed that the Chief of the Resource Management
Department accused him of giving work orders to personnel of another
department without authorisation

(1) Related facts and statements

1. On 7" November 2011, the Chief of the Material Section of the Resource
Management Department, EE, wrote the report no. 73/DGR/SMat/2011,
reading: “I. I hereby wish to inform Your Excellency that at 11:30 on 4™
November 2011, the Chief Fire Officer (i.e. the complainant) went to the
office of the Material Section at the Central Fire Station and required me
to deliver a piece of document to the Secretariat and Reception Division.
At 15:30, the employee of the Division (...) handed the document to the
Secretariat and Reception Division. The document was received by the
divisional officer (...).” (See P. 56 of annex 22).

2. The Chief of the Resource Management Officer, T, issued Order no. 13/
DGR/2011 on 30" November 2011, reading: “According to the report no.
73/DGR/SMAT/2011, (...) the Chief Fire Officer (i.e. the complainant)
gave a work order to the staff of another division without obtaining the
prior authorisation of his direct superior (me). Doubtless the relevant act
went against Order no. 11/CB/2011 issued by the Deputy Commissioner
on I*" September 2011. According to the normal administrative procedure,
one should submit all the documents through his/her direct superior or
the Auxiliary Office of the Command when necessary. It is obviously
inappropriate that the complainant ordered a staff of another division to
submit the document to the Secretariat and Reception Division. In view
of this situation, I hereby give my warning to the Chief Fire Officer (i.e.
the complainant) again in hopes that he takes note of the problem and
corrects it so it will not happen again.” (See P. 55 of annex 22).

3. On 9" December 2011, the complainant made a complaint to the Deputy
Commissioner of CB, S, reading: “By Order no. 13/DGR/2011, the Chief,
T, pointed out that I ordered a staff of the Material Section to deliver a
document to the Secretariat and Reception Division, which went against
Order no. 11/CB/2011 issued by the Deputy Commissioner. He ordered me
to take note of the problem and correct it (See Order no. 13/DGR/2011
of annex 4). (Another paragraph) I think the criticism of the Chief T was
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groundless and untrue, as what I did was just to ask a subordinate to
do me a favour and deliver a document for me. It turned out that I was
criticised for having violated the order of the Deputy Commissioner. In
fact, the order of the Deputy Commissioner does not contain such an
illogical provision (See Order no. 11/CB/2011 of annex 5). I believe he
was just criticising me in particular.” (See P. 44 of annex 22).

Pursuant to the order of the Deputy Commissioner S, T gave an explanation
in the report no. 22/DGR/2011, reading: “Regarding the complaint made
by the complainant (i.e. The claim that he was accused of having violated
Order no. 11/CB/2011 issued by the Deputy Commissioner by giving a
work order to a staff of another division without authorisation), I already
replied him through Order no. 13/DGR/2011 on 30" November 2011.
Since the complainant still does not quite realise his problem, I hereby
explain the situation to Your Excellency in detail. On 4" November 2011,
at 11:30 in the morning, the Chief Fire Officer (i.e. the complainant) went
to the office of the Material Section of our department at the Central
Fire Service. He asked a staff of the division to hand a document to the
Secretariat and Reception Division. Later, at 15:30, the staff concerned
handed the said document to the Secretariat and Reception Division. 1
would like to call your attention to the following facts: 1) The Chief Fire
Officer (i.e. the complainant) has no longer been appointed as the Deputy
Commissioner since 1°' September 2011 and has not been assigned any
duties of a leadership position. He was only assigned to assist me with
the research and planning work in our department. It means that there is
no subordinate relationship as such between the complainant and other
personnel in our department. To put it simply, the complainant is not
entitled to give any work order to those who are not his subordinates. He is
supposed to talk to me if he has any problem at work, and I will try my best
to come up with solutions. The fact that the complainant gave a work order
to a staff of our division who is not his subordinate without obtaining prior
authorisation of his direct superior (me) undoubtedly went against Order
no. 11/CB/2011 issued by the Deputy Commissioner, which mentions that
“the Chief Fire Officer T is the direct superior of the Chief Fire Officer
(i.e. the complainant), who shall directly report all the work assigned
to him to the latter and be accountable to the latter.” 2) The document
that the complainant ordered the staff of the Material Section to deliver
was his own annual leave schedule for 2012 and should be considered
an internal document. Instead of handing the concerned document to the
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Secretariat and Reception Division (a department that deals with external
affairs of CB), the complainant should have, according to the established
procedure for document submission, submitted it to his superior (me) or
the Documents and Archives Division. The Chief Fire Officer (i.e. the
complainant) himself had been the Chief of the Resource Management
Department for one year and a half and even the Deputy Commissioner
that oversaw the Resource Management Department for five years. He
should be very clear about the functions of all the departments of CB and
how documents should be submitted. Unfortunately, he still insists that
what he did was correct. For these reasons, I believed that the relevant act
of the complainant was inappropriate. I therefore reminded him to take
note of the problem and correct it so it would not happen again.” (See P.
75 of annex 22).

In response to the above complaint, the Deputy Commissioner S issued
Order no. 17/CB/2011 on 27™ December 2011, reading: “(...) After
research and investigation, it is found that the complainant has complete
misunderstanding of his own rights and obligations, and the content of
the complaint did not involve acts infringing his rights, which means the
condition provided for in Paragraph 1 of Article 253 of EMFSM has not
been met”, “Judging from the facts of the statement of the complainant
and the defence report of the complained against, it is obvious that the
complained against fulfilled his duty lawfully and there was not any
irregularity or inappropriate act as such.” (See P. 80 of annex 22).

The Chief of the Material Section (already retired), EE, presented a
statement to the CCAC, reading: “According to EE, in the morning on
that day, the complainant went to the division and handed a document to
him (EE had no clue what the document was about), and then asked him
to deliver it to the Secretariat and Reception Division at the Headquarters
at Sai Van Lake; as the complainant himself was a Chief Fire Officer, 1
regarded it as a work order from him. Since the document did not need
urgent delivery, a staff of the division (...) delivered it, along with other
usual documents, to the Headquarters at Sai Van Lake in that afternoon.”
“EE added that the Material Section is the only subunit that is under the
Resource Management Department at the Central Fire Station. All the
other subunits under the department are located in the Headquarters. The
Material Section usually has the personnel drive its cars to deliver its
documents to the Headquarters. It never resorts to the personnel of the
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Operation Department of Macao of the Central Fire Station.” “According
to EE, (...) received the order from the Chief of the Resource Management
Department, T, who requested him to write a report on the said matter.
Therefore, (...) notified EE about the order of T. Subsequently, (...) drafted
the report and was then read and signed by EE.” “(The CCAC staff
asked EE if the Chief T had ever told him to disregard the orders of the
complainant) EE said the Chief T did not say so. However, T did instruct
that EE should report to him whenever the complainant has contact with
EE for work-related reasons; EE said T did not explain the reason for
such instruction though.” (See P. 521).

Analysis

This complaint concerns whether or not the act of the complainant
(i.e. asking EE, the Chief of the Material Section under the Resource
Management Department to deliver a document to the Secretariat and
Reception Division at the Headquarters at Sai Van Lake) went against
Order no. 11/CB/2011 issued by the Deputy Commissioner S (i.e. “The
Chief Fire Officer T is the direct superior of the Chief Fire Officer (i.e. the
complainant), who shall directly report all the work assigned to him to the
latter and be accountable to the latter.”)

First of all, the document concerned is the information about the annual
leaves for 2012 of the complainant, which is palpably irrelevant to “all
the work assigned to the complainant”. Therefore, we cannot infer from
the Order that the complainant should also obtain the authorisation of the
Chief T before submitting his annual leave information.

Furthermore, according to the statement of EE, the Material Section is
the only subunit that is under the Resource Management Department
h ntral Fir ion, and that all th ments of the division

(i.e. the Resource Management Department) are delivered to the

Headquarters at Sai Van LL.ake by its personnel. Since the complainant

was himself a member of the Resource Management Department, it

was justifiable for him to have asked his document to be delivered by
the Material tion to the H rters, along with other ument
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of the division. There was no harm or inconvenience as such caused to
the operation of the division.

4. Al Kin nt of ragraph f Article 194 of EMFSM

(“The fundamental principles of discipline are: (...) f) Obedience to
personnel of a higher rank or with higher seniority when carrying out
work-relat uti r in th rci iali unctions”), th
complainant, as a chief fire officer, should be entitled to order the

divisional officer EE to deliver his document to the Headquarters at
i Van Lake along with other men

5. For these reasons, T’s ‘‘accusation” against the complainant was
roundl nd the D mmissioner S’ ment that ““ther

was not any irregularity or inappropriate act” of T is debatable.

® ok ok

XXIII. The Secretary for Security’s rejection of the appeal of the complainant

(1) Related facts

1. As mentioned above, in response to the complaints lodged according to
Article 253 of EMFSM against the Chief of the Resource Management
Department, T, the Deputy Commissioner S indicated in Orders no. 16/
CB/2011 and 17/CB/2011 that the complaints were “groundless” and
“there was not any irregularity or inappropriate act” of T.

2. In response to the above orders of the Deputy Commissioner S, the
complainant lodged an appeal to the Commissioner of CB on 9" January
2012 according to Paragraph 1 of Article 155 of the Code of Administrative
Procedure (See P. 699 and P. 700).

3. The Commissioner of CB issued an order on 20" January 2012, stating:
“After my perusal on all the related information and basing on the
opinions from the legal advisory office (incorporated in this order), 1
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hereby determine: 1. There is no evidence or information showing that
the complained against had been hard on the complainant or had given
work orders that were detrimental to his rights. 2. Regarding Orders no.
16/CB/2011 and 17/CB/2011 mentioned in the appeal, the issuer of the
orders already carried out necessary investigation and made comments
and decisions in a comprehensive, objective way. The alleged defects in
the concerned orders, which should lead to the annulment of them, cannot
be seen. 3. In view of these reasons, I hereby determine, according to
Article 292 of EMFSM, that the decisions in the concerned orders should
be maintained.” (See P. 697).

On 6™ January 2012, the complainant received a notification about
the above order, reading: “According to Article 292 of EMFSM, if the
complainant dissents from the decision of the above order, he/she may,
within 5 days upon the receipt of this notification, lodge administrative
appeal to the Secretary for Security if necessary.” (See P. 698).

On 30™ January 2012, the complainant lodged an appeal to the Secretary
for Security, where he restated the unfair and unreasonable treatment
he received from T and made the following appeal: “1) To annul the
decisions made in Order no. 04/CB/2012 issued by the CB Commissioner
Ma Io Weng on 20™ January 2012 and Orders no. 16/CB/2011 and no.
17/CB/2011 issued by the Deputy Commissioner S on 21°" December and
27" December 2011 respectively, particularly with regard to the initiation
of disciplinary proceedings against me. 2) To look into my complaint
and carry out investigation into the acts of the relevant leaders and chief
that were targeting me so that they can be corrected, to initiate proper
investigation process in order to ascertain the truth, so that I can be
relieved of emotional distress and my legitimate rights and interests can
be protected.” (See P. 696).

The Secretary for Security issued Order no. 9/SS/2012 on 23 February
2012, reading: “The complainant, Chief Fire Officer, sent an appeal letter
by mail on 31* January this year to request the annulment of Order no.
04/CB/2012 issued by the CB Commissioner and Orders no. 16/CB/2011
and no. 17/CB/2011 issued by the Deputy Commissioner regarding the
disciplinary penalty imposed on him. A request for investigation in an issue
has also been brought up in the letter. (Another paragraph) As appeals
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should merely target at administrative behaviour, only the administrative
behaviour referred to in the appeals will be assessed and handled and will,
according to Paragraph 6 of Article 292 of EMFSM, be submitted to the
contested authority to give opinions and provide information. (Another
paragraph) After analysis of the opinion and report of CB, it is found
that the contested authority has not imposed any disciplinary penalty on
the complainant yet, which means the alleged administrative behaviour
does not exist, that is, the object of the appeal does not exist. (Another
paragraph) To sum up, given the object of the appeal does not exist, this
appeal is inadmissible according to Subparagraph e) of Article 160 of the
Code of Administrative Procedure.” (See P. 692).

(2) Analysis

1.  First, as mentioned above, the complainant had certain grounds for
the issues raised in the complaints against T presented to the Deputy
Commissioner S. Therefore, there was a lack of legal basis when the
Deputy Commissioner S indicated in Orders no. 16/CB/2011 and no.
17/CB/2011 that the complaints were “groundless” and “there was not
any irregularity or inappropriate act” of T. It is also groundless that the
Commissioner of CB stated the decisions in the concerned orders of the
Deputy Commissioner should be maintained.

2. According to the above information, the complainant lodged an appeal
to the Secretary for Security according to Article 292 of EMFSM. The
following requests are stated in the appeal:

1) To annul the decisions made in Order no. 04/CB/2012 issued by the
CB Commissioner Ma Io Weng on 20" January 2012 and Orders no.
16/CB/2011 and no. 17/CB/2011 issued by the Deputy Commissioner
S on 215 December and 27" December 2011 respectively, particularly
with regard to the initiation of disciplinary proceedings against him.

2) To look into his complaint and carry out investigation into the acts
of the relevant leaders and chief that were targeting him so that they
can be corrected; to initiate proper investigation process in order to
ascertain the truth, so that he can be relieved of emotional distress and
his legitimate rights and interests can be protected.
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According to Order no. 16/CB/2011 of the Deputy Commissioner S, CB
“will” impose disciplinary penalty on him. This suggests that, according
to Paragraphs 2-4 of Article 258 of EMFSM, the complainant has the
opportunity to defend himself before any penalty is imposed on him.
Therefore, the Commissioner and the Deputy Commissioner of CB had
yet to hand down any penalty on the complainant. For this reason, the
Secretary for Security’s rejection of accepting the complainant’s appeal
requesting the annulment of disciplinary penalty to be imposed by the
Commissioner and the Deputy Commissioner of CB was legally justifiable,
basing on Subparagraph e) of Article 160 of the Code of Administrative
Procedure.

Nevertheless, it should be noted that Article 292 of EMFSM states: “I.
The suspect, the informer or the complainant may lodge an appeal against
the order issued by any of the bodies referred to in Paragraph 1 of Article
207 (i.e. superiors vested with power to impose disciplinary sanctions
(...) 3. Appeals against the decisions by the chiefs and secretaries may be
lodged to the Governor.” (As the appeal of the complainant was about the
decision of the commissioner of CB, it can be lodged to the Secretary for
Security).

The issuing of the two orders (i.e. Orders no. 16/CB/2011 and no. 17/
CB/2011) by the Deputy Commissioner of CB stating the complaint
made according to Article 253 of EMFSM was not substantiated led to the
issuing of the order (i.e. 014/CB/2012) by the Commissioner stating the
decisions made in the said two orders by the Deputy Commissioner should
be maintained. In response to this, the complainant lodged an appeal to the
Secretary for Security according to Article 292 of EMFSM.

In fact, in the appeal lodged by the complainant, he requested “to annul the
decisions made in Order no. 04/CB/2012 issued by the CB Commissioner
Ma Io Weng on 20" January 2012 and Orders no. 16/CB/2011 and no.
17/CB/2011 issued by the Deputy Commissioner S on 21" December and
27" December 2011 respectively” and the Secretary for Security “fo look
into his complaint and carry out investigation into the acts of the relevant
leaders and chief that were targeting him so that they can be corrected; to
initiate proper investigation process in order to ascertain the truth”.
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7.  Regarding the above requests, the Secretary for Security did not make any
decision or give any feedback in Order no. 9/SS/2012. Therefore, it can

be understood that the Secretary for Security has yet to deal with all

the requests stated in the complainant’s appeal in the said order.
£ i

Part V: Conclusion and recommendations

I. Complaints regarded not admissible after investigation

1. In view of the fact that the complainant did not report for duty to the
Commissioner on 12" April 2010 (i.e. the day following the sick leave),
and the lack of evidence that the referred absence has been verbally
authorised by the Commissioner, the act of the complainant did violate
the provisions of Subparagraph e) of Paragraph 1 and Paragraph 2 of
Article 76 of the Internal Regulations of the Fire Services Bureau; also,
after investigation, we found there was no sufficient evidence showing the
Commissioner once publicly said that the complainant would have to bear
criminal liabilities for committing this act.

2. There is no such regulation in EMFSM that a superior must not criticise
a subordinate in the presence of the latter’s subordinates or personnel of
a lower rank. Therefore, the complaint, which claims the Commissioner
should not have criticised him before his subordinates and that the relevant
act constituted a violation of EMFSM, is not admissible.

3. Whetheritbe EMFSM, the Internal Service Regulation of the Fire Services
Bureau or the Statute of Personnel of the Public Administration of Macao,
there is no regulation mandating the publication of the annual leave plan
in the functional order. Therefore, the complainant, which claims it was
necessary for the Commissioner of CB to approve his annual leave plan
for 2011 and publicise it in a functional order according to law, is not
admissible.
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It is true that the Commissioner of CB, on some occasions, did not
pass some leadership documents to the complainant but the Deputy
Commissioner S. Nevertheless, such documents concerned the operations
of CB and the Commissioner of CB has the power to decide which deputy
commissioner is responsible for those operations and thus receiving
the relevant documents. In addition, the secretary to the Commissioner
O would usually distribute those documents concerning the activities
organised by the Welfare Association to the complainant. Therefore, the
claim that the complainant had no access to information is not admissible.

The internal regulations of CB oblige its personnel, including the leadership
and management staff, to sign the attendance book at the start and the
end of the normal working hours. Therefore, there was no breach of the
principles of “equality” and “good faith” as was alleged. The complaint,
which claims that it was unlawful to request the complainant to comply
with the fixed work schedule, is not admissible.

Since the guard also registers the entry and exit of other chiefs whenever
they leave their workplace during the normal working hours, the complaint
is not admissible considering it claims that “according to the guidelines on
attendance, division chiefs or personnel of a higher rank are exempted
from the registry of entry and exit by the guard. Therefore, the complainant
considers the act of the Commissioner was against him only”.

It was due to the existence of problems relating to the attendance of the
complainant that the Commissioner of CB requested the subordinates
to specially keep the video records of the entries and exits of the
complainant. For this reason, there was no irregularity regarding the act of
the Commissioner of CB.

The Chief of the Resource Management Department T stated that the
complainant was not allowed to summon meetings for the staff of
the Department nor order them to participate in the compilation of the
Administrative Guide carried out by the Department. T informed the
complainant that, if necessary, he would have to seek instructions and
obtain his prior authorisation. There was no gross illegality in this act.
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9. The Chief T ordered AA to send by fax, at 09:01 and 14:31 each day,
the timesheet from the Central Fire Station to the Resource Management
Department and the Secretariat and Reception Division at the Headquarters
at Sai Van Lake. This was a special request rather than a usual one and
was only put into practice after the complainant was transferred to the
Resource Management Department. However, taking into consideration
that the timesheet of the other personnel in the same department at the
Headquarters at Sai Van Lake was also collected at 09:00 and 14:30 and
submitted to the Chief of the Department for checking immediately, there
is no condition at present to conclude that these measures adopted by the
Chief of the Department T constituted a violation of the principle of good
faith and a lack of justice.

10. It is not unreasonable for the Chief T to point out that the complaint was
late for work.

II. Administrative illegalities and irregularities detected after investigation

Those concerning the Commissioner of CB

1. Inthe Leadership Performance Appraisal Report drafted on 6™ May 2011,

the Commissioner of CB used several events taking place prior to 18"
August 2010 (i.e. outside the evaluation period) as reference to evaluate
the performance of the complainant. Moreover, the evaluation report
was also found to contain contradictory information and show a lack
of grounds.

2. Before conducting any proper hearing of the defence of the complainant,
the Commissioner of CB considered, in the Leadership Performance
Appraisal Report of 6™ May 2011, that some unproved comments

r conversations of other CB personnel and situation inst th
complainant as facts. The act violated the provisions of Article 10 of
the Code of Administrative Procedure (Principle of participation).
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Without initiating any disciplinary proceedings to discover the truth
of some incidents, the Commissioner of CB stated in the Leadership

Performance Appraisal Report of 6" May 2011 that the complainant
iol he obligations enshrined in EMF

The Commissioner of CB claimed that the complainant should not have
requested the staff (drivers) to give him rides between his home and the
workplace for this had nothing to do with work, and thus he violated the
legislation concerning the use of government vehicles and Order no. 38/

SS/2002 of the Secretary for Security. Objectively, there was no legal

basis for such claim.

Some CB staff stated that they have received orders and implications by the
Commissioner that they should avoid any personal or work-related contact
with the complainant. Some others claimed they had been pressured into
boycotting the complainant by the threat of the Commissioner that their
grade of behaviour (appraisal grade) would be lowered or there would be
a slimmer chance for promotion if they did not do so. Some even said that

their close relationships with the complainant made them not able to be
appointed to the positions of leadership, get a lower grade of behaviour
(appraisal grade). have to withdraw from the tasks for which they were
initially responsible. reduce to a “figurehead” or not able to enjoy regular
promotion.

Several CB personnel claimed that the Commissioner, without sufficient

evidence, alleged that the complainant went for meals with another leader
and some other influential figures and even set up businesses with them to
“obtain advantages”.

One of the higher officials of CB stated explicitly in writing that the

Commissioner once told him/her that he/she had, by using his/her power,
prevented the complainant from taking annual leave in December 2010.

The Commissioner of CB did not inform the participants at the meeting that
the document submitted by the complainant was actually the application
for bringing forward his remaining annual leave to the following year.
This made the participants under the mistaken impression that the
complainant deliberately changed his holiday plan so that his annual leave
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would coincide with that of the Commissioner, which was unfair to the
complainant.

9. The Commissioner of CB requested the complainant, by his own order,
to carry out the study and analysis of the overall internal operation of

the Bureau “individually and confidentially”, which is contradictory and
unreasonable. In his statement, the Commissioner explained that the

work distributed to the complainant through his order was a routine task
requiring the preparation for the annual activity report and the planning of

activities for the following year. However, judging from the content of the
order in question, such explanation can hardly be justified. This shows that
the Commissioner failed to convey his work orders and instructions to his
subordinates properly through his orders.

10. The Commissioner asked the department chiefs of CB not to report to
the complainant on the work of the Bureau when the complainant was
serving as the Acting Commissioner, which clearly violated the provisions
of Article 42 of the Code of Administrative Procedure.

Those concerning the internal management and operation of CB

11. It should be noted that it was not appropriate that the registration of
the complainant’s attendance had to be checked and approved by the
Commander of the Central Fire Station. There were also problems

existing in the internal communication of CB, since the complainant was
not unequivocally notified after the timesheet template was modified and

approved by the order of the Commissioner. Thus, after the modification
of the timesheet template, the problem regarding “register of attendance

of senior staff having to be checked and approved by the lower category
personnel” no longer exists. Therefore, if the complainant was already
expressly notified by the Commissioner that he had to sign the timesheet,
even if the complaint had doubts regarding who approved the new
template, the complainant may seek clarification from the Commissioner.

12. The time of arrival for work and getting off work of the complainant was
recorded intentionally, which has apparently disregarded his dignity and
violated the principle of good faith.
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13.

14.

There has been no specific and clear guidance in CB with regard to the
use of private cars to perform public duties. In reality there are various
practices — in the course of performing their duties, some do use their own
private cars to travel to/from the workplaces and some even requested the
use of vehicles of CB to travel between home and workplaces. CB should
revise its own system of the use of vehicles in order to avoid unnecessary
disputes and the intensifying of conflicts among its personnel.

The CB must review the Internal Regulations of the Fire Services Bureau
and seek for improvement of the relevant provisions.

Those concerning the Chief of the Resource Management Department of CB

15.

16.

17.

18.

In the course of compiling the Administrative Guide of the Fire Services
Bureau, the complainant was not provided with due and adequate support
in terms of manpower and information by the Chief of the Resource
Management Department T.

The Chief of the Resource Management Department T did not arrange a
suitable workplace for the complainant. He was allocated to a place unfit
for working.

T claimed that the complainant did not report for duty to him in
accordance with Subparagraph e) of Paragraph 1 of Article 76 of the
Internal Regulations of the Fire Services Bureau. This allegation was not
supported by any fact and legal basis.

The Chief of the Resource Management Department T claimed that the
complainant gave work orders to personnel of another department without
authorisation. The allegation was groundless and unreasonable.

Those concerning CB’s handling of the complaints against the Chief of the

Resource Management Department T and the related appeals

19.

The complainant had certain grounds for some issues raised in the
complaints against T presented to the Deputy Commissioner S. Therefore,



III.
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there was a lack of legal basis when the Deputy Commissioner S indicated
in Orders no. 16/CB/2011 and no. 17/CB/2011 that the complaints were
“groundless” and “there was not any irregularity or inappropriate act” of
T. Itis also groundless that the Commissioner of CB stated the decisions in
the concerned orders of the Deputy Commissioner should be maintained.

20. With regard to the complainant’s request to annul the decisions made in
Order no. 04/CB/2012 issued by the CB Commissioner on 20" January
2012 and Orders no. 16/CB/2011 and no. 17/CB/2011 issued by the Deputy
Commissioner S on 21 December and 27" December 2011 respectively,
and to carry out investigation into the acts of the relevant leaders and chief
that were targeting him so that they can be corrected, the Secretary for
Security has yet to deal with it or make any decision.

Suggested measures

Given that it is within the competence of the Secretary for Security to initiate
disciplinary proceedings against the leadership and chiefs and to supervise the
internal operation of CB, the CCAC hereby presents the Chief Executive and
the Secretary for Security its findings on the illegalities and administrative
irregularities of the Bureau, as well as the alleged practices of disciplinary
infringement by its personnel. In addition, according to Subparagraphs 6) and
7) of Article 4 of the Organic Law of the Commission Against Corruption of
Macao Special Administrative Region, we hereby request the Secretary for
Security to take appropriate follow-up measures, namely:

1. To initiate disciplinary proceedings, basic or case-based investigation
procedures into the alleged practices of disciplinary offences by the
Commissioner of CB and the internal operation problems according to the
provisions of EMFSM.

2. To assess and investigate the complaints filed by the complainant against
the Chief of the Resource Management Department T again according to
Article 253 of EMFSM.

* ok ok
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iven that this report r Is a number of seri roblems relatin,

to the operation and management of CB, the CCAC proposes that the

Secretary for Security consider the application of the mechanism of inquiry
rovi for in Paragraph 2 of Article 354 of the Statut Personnel

the Public Administration of Macao with the objective to solve the various
problems currently existing in the bureau.

* ok ok

I hereby make the following orders:

1. The Chief Executive shall be notified of the publication of this report;

2. The Secretary for Security shall be notified of the publication of this
report so that follow-up measures will be taken.

* ok ok

Commission Against Corruption, 7" December 20124

Commissioner Against Corruption
Fong Man Chong

48 Although the report was finished and submitted to the Secretary for Security on 7* December 2012, it was not published in the same year since
the Secretary for Security had not yet made any response by the time and the CCAC received new related complaints. The report was revealed

on 26" December 2013 after the related works were completed and therefore it is included in the Annual Report for 2013.

@
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Case V

Analysis and Conclusion on the Responses of the
Secretary for Security in relation to the “Investigation
Report on the Basis for Termination of Fixed-Term
Appointment of Deputy Commissioner of the Fire
Services Bureau and the Relevant Complaints”

Key points:

® The entity to which recommendation has been rendered does not
accept it and rebuts the charges with insufficient reasons;

® Initiating of disciplinary proceedings is a binding act;

® The mistake of making judgements without going through necessary
procedures;

® Unfairness caused by wrong application of law;

® Mismanagement affects operation of the department.

® ok ok
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Introduction:

The report and the analysis of the responses of the Secretary for Security
were already completed in as early as June 2013. However, as the CCAC
has still received new complaints from a few other senior fire officers, with
many of which closely relating to the problems (of internal operation and
personnel management) raised in the report, we decided to postpone the
publicising of this report, so the new complaints would not be affected and
they would be handled with neutrality and impartiality.

Given that the new complaints received recently reflected that the
management and personnel problems of the Fire Services Bureau (CB)
have yet to be solved, and that no concrete measures have been taken
to deal with them, the CCAC decides, taking account of protecting the
public’s interests, to publicise the report concerning the problems of the
Commissioner of CB and the operation of the bureau, the responses of the
Secretary for Security on the report and the stances of the CCAC on the
relevant issues.

* ok ok

Part I: Background

Part of the responses of the Secretary for Security to the “Investigation Report
on the Basis for Termination of Fixed-Term Appointment of Deputy Commissioner
of the Fire Services Bureau and the Relevant Complaints” is as follows:

“In addition to the above, we must emphasise that despite that the Investigation

Report reveals the irregular acts or wrongdoings of certain personnel, we do not
think it is necessary to initiate disciplinary proceedings against the concerned
leadership of CB after our careful analysis* . As a matter of fact, when we look at

the issue globally, it is not appropriate to initiate disciplinary proceedings against
the Commissioner of CB due to his irregular acts or wrongdoings as there are

4 Emphasis added by the CCAC.
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nearly 1,000 personnel under his command. Besides, the imposition of disciplinary
sanctions does not necessarily depend on disciplinary proceedings.

As always, we will support and respect the work of the CCAC. Again, we
appreciate the sending of this report to us and we believe that it will greatly contribute
to the improvement of the services of CB.”

The CCAC gave an analysis of the responses and announced the report pursuant
to Subparagraph (13) of Article 4 of the Organic Law of the Commission Against
Corruption.

* ok ok

Part II: Analysis

Point I: The initiating of disciplinary proceedings — a
discretionary act or a binding act?

1. With regard to the obligation to initiate disciplinary proceedings, the
Secretary for Security believed that the Statute of Militarised Personnel of
the Public Security Forces of Macao (approved by Decree Law no. 66/94/M of
30" December and amended by Administrative Regulation no. 13/2004 of 29%
March) has laid down a special regime, stating:

“1.There is a designated disciplinary regime for the militarised personnel
of the Public Security Forces, which is governed by the rules of the
Statute of Militarised Personnel of the Public Security Forces of Macao
(EMFSM), and, when certain rules are absent, the current disciplinary
system for employees of Public Administration and the criminal procedure
law of Macao shall apply (see Article 256 of EMFSM).

(...)

3. Whether to initiate a disciplinary proceeding or not shall also be
decided by the authority with disciplinary powers depending on the nature
and severity of the act, the length of service and the past performance of
the actor.
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4. Therefore, we can understand from the above that, when due respect for
other opinions can be ensured, whether or not a disciplinary proceeding
is initiated is at the discretion of the competent authority.”

However, the CCAC does not agree with this point of view.

1.

First, Article 325 of the Statute of Personnel of the Public Administration
of Macao states that:

“Article 325
(Preliminary order)

1. An_authority with disciplinary powers shall initiate the relevant

proceeding upon the receipt of a written record, report or complaint,
except those meant for archiving.

2. The written record, report or complaint shall be archived if the
proceeding is inadmissible.

3. If the authority with disciplinary powers regards the initiating of
disciplinary proceedings inappropriate, or the penalty applicable to
the facts contained in the written record, report or complaint is beyond
its competence, it shall refer the matter to the competent sanctioning
entity for making decisions.”

On this matter, Leal Henrique writes the following in his book Manual de
Direito Disciplinar (Manual of Disciplinary Law):

“First, we should note that a broad right to complaint is ensured in
the legal system of the Macao SAR government (i.e. Anyone who has
knowledge that a civil servant has committed a disciplinary offence may
report it to the superior of the latter so that the respective disciplinary
proceeding can be initiated — Paragraph 1 of Article 290 and Paragraph
1 of Article 325); on the other hand, the obligation to report is established
(i.e. The civil servant shall report any disciplinary offence that comes to
his/her knowledge or he/she will be subject to disciplinary responsibility
— Paragraph 2 of Article 290, Subparagraph c) of Paragraph 2 of Article
313 and Subparagraph i) of Paragraph 2 of Article 314).
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In addition, Paragraph 1 of Article 325 (i.e. An authority with disciplinary
powers shall immediately initiate the relevant proceeding) and Paragraph
6 of Article 341 (i.e. Ensuring the legality of lodging an administrative
appeal for the archived complaint in a preliminary order).

Judging from these provisions, it seems that the lawmakers in Macao
tend to adhere to the principle of legality when it comes to disciplinary
proceedings, which means whether or not a disciplinary action is taken
does not depend on whether or not the Public Administration thinks it fit.

If this were not so, the right to complaint and the obligation to report
would not be protected — but may be subject to the judgement of the one
with the right to complaint or the one with the obligation to report, thus
losing their effectiveness.

Furthermore, granting the Public Administration the complete discretion
to decide whether to take disciplinary actions or not may give rise to
discriminatory acts, thus jeopardising the principle of equality.”

Therefore, after receiving reports or complaints the competent departments
shall initiate disciplinary proceedings immediately, unless objective
conditions are absent or the initiating of disciplinary proceedings against
the matters concerned is obviously not justifiable.

In the latter case, the respective complaint shall be archived with evident
justification (subjective or objective reasons) for why disciplinary
proceedings are not to be initiated or why it is regarded inadmissible.

To put it simply, in the legal system of Macao, the initiating of disciplinary
proceedings is a binding act (acto vinculado) rather than a discretionary
act (acto discriciondrio). Whether the respective proceedings will
entail accountability for the behaviour in question is another issue. The
competent authority shall initiate disciplinary proceedings provided that
the prerequisite exists.

Regarding personnel of the public security forces, Article 267 of EMFSM
reads:
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“Article 267
(Preliminary order)

An authority with disciplinary powers shall initiate disciplinary
proceedings to decide whether disciplinary actions are to be taken
upon the receipt of a written record, report or complaint.

The authority shall archive the written record, report or complaint if
it believes that no disciplinary action should be taken.

Otherwise, the authority referred to in Paragraph I shall initiate the
respective disciplinary proceedings or caused them to be initiated.

In the case where the authority with disciplinary powers regards the
initiating of disciplinary proceedings inappropriate, or the penalty
applicable to the facts contained in the written record, report or
complaint is beyond its competence, it shall refer the matter to the
competent sanctioning entity for making decisions.”

According to Article 325 of the Statute of Personnel of the Public
Administration of Macao, the competent authorities are obliged to make
decisions. Nevertheless, there are no criteria for making such decisions
(i.e. criteria for determining whether or not disciplinary procedures
should be initiated). Does this mean that the principle of “rationality” (i.e.
“appropriateness” or “timeliness”) should apply in decision making?

We do not think so.

It is because that:

(1) Both the Statute of Personnel of the Public Administration of Macao

and the Statute of Militarised Personnel of the Public Security Forces
of Macao stipulate the obligation to make decisions (i.e. to decide
whether or not disciplinary proceedings should be initiated) — this is to
laid down in Article 11 of the Code of Administrative Procedure. It is
therefore impermissible not to make decisions (which may constitute
an omission).

(2) According to Article 256 of the Statute of Militarised Personnel of the
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Public Security Forces of Macao, when certain provisions are absent
or deficient, the provisions of the Statute of Personnel of the Public
Administration of Macao should apply. Therefore, there should be
adequate criteria for deciding whether or not disciplinary proceedings
should be initiated.

(3) When there is a lack of expressly laid down provisions, the
fundamental rule must apply, which is the principle of legality - the
principle that must be followed in the carrying out of all activities
of public administration, rather than the principle of rationality, as
Paragraph 1 of Article 3 of the Code of Administrative Procedure
states:

“Article 3
Principle of Legality

1. Public Administration bodies must act in accordance with the law
and legal principles, within the limits of those powers which may be
attributed to them and in conformity with the aims for which the same
powers were granted.

().

(4) The principles regarding reasonability, such as the principle
of “timeliness” and the principle of ‘‘appropriateness”, shall
only apply when the law permits it. Article 267 of the Statute of
Militarised Personnel of the Public Security Forces of Macao does
not provide that decisions may be made basing on this criterion.

(5) Therefore, if the initiating of disciplinary proceedings is deemed not
possible, the objective justification must be stated.

The initiating of disciplinary proceedings cannot be considered a
discretionary act. Rather, the imposition of disciplinary sanction
may possibly be considered a discretionary act, once the necessity
of holding someone accountable is verified after the initiation of
disciplinary proceedings and investigation. Still, the disciplinary
proceedings must be initiated as a gesture of observing the principle
of defence.

Regrettably, without initiating any disciplinary proceeding or
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disappointment and indignation to this.

* ok ock

Point II: Evaluation of work performance of leadership and
the principle of participation

The response of the Secretary for Security to the issue stated in B1 is as
follows:

“Bl —The Commissioner of CB presented contradictory and groundless
content in the Leadership Performance Appraisal Report of 6" May
2011, which violated the “principle of participation”:

(...)

7. In addition, according to Article 14 of the Leadership Performance
Appraisal Report, the work performance evaluation of leadership is
presented in reports and submitted to the Chief Executive. Such reports
cannot be regarded as decisions or administrative acts, and therefore
hearing is not mandatory. Furthermore, unlike the general regime for
the assessment of work performance of civil servants, the system for
assessing the performance of the leadership does not entail review
meetings, self-appraisal or consultation from assessment committees.
There is neither such thing as “statement of objection” in this case.
According to Paragraph 4 of Article 14 of the Fundamental Provisions
of the Leadership and Management Personnel, the respective persons
shall be notified of the content of the reports.

8. Given the above, we do not agree that the Commissioner of CB
violated the “principle of participation” in the course of preparing the
Leadership Performance Appraisal Report. There was no defect in the
respective performance assessment procedure.”

4
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Part of the above response seems to be justifiable. However, according to
Paragraph 5 of Article 14 of Law no. 15/2009 of 3™ August:

“5. The information referredto in the preceding paragraphs shall be treated
with confidentiality and is intended for notifying the Chief Executive of the
performance of the leadership of all public departments and entities of the
Macao Administrative Region, particularly for the purpose of serving as
bases for the following:

1) The decision on the renewal of fixed-term appointments;

2)  The decision on appointment or placement in another public office,
according to the demonstrated capability and the needs of overall
policy of the Macao SAR;

3) The decision on giving compliment or awards publicly;
4) The decision on terminating fixed-term appointments immediately.”

Law no. 15/2009 does not set forth provisions with respect to the procedure
of participation of any administrative agent. However, the competent
entity shall decide the respective participation, or it violates one of the
principles of administrative activity - the principle of participation.

Paragaraph 4 of Article 2 of the Code of Administrative Procedure
expressly states:

“Article 2
(Scope of application)

(...).

4.  The general principles of administrative activities as defined in the
Code shall apply to all the activities of the Public Administration,
even if such activities are only conducted for the purpose of technical
or private management.

(.).”

Article 10 of the Code of Administrative Procedure states:



2013 Annual Report of the CCAC of Macao

4

“Article 10
(Principle of participation)

The entities of Public Administration shall ensure the participation
of individuals and associations whose objective is to defend their
interests when making the respective decisions, including through
their hearing provided for in this Code.”

Therefore, we consider that the response of the Secretary for
Securty is lack of grounds. As a matter of fact, only through the
participation of the stakeholders in the relevant procedures can the
administrative authorities (especially those with decision making
powers) grasp the information in a comprehensive way and take
corresponding measures. Particularly, when the issue being dealt
with concerns the evalution of the performance of a particular
person, or when negative conclusion has to be drawn against him/
her, it is important that the one being subject to the evaluation is
provided with the opportunity to ‘““defend” or explain.

& ok ok

Point III: Making judgements without going through

necessary procedures

The response of the Secretary for Security to the issue stated in B2 is as

follows:

(...)

13.

“B2-The Commissioner of CB suggested directly or impliedly that the
other chiefs should not befriend the complainant but treat him like an
outsider. He even defamed the complainant before other chiefs.

It is true that several CB personnel expressed in their statements that they
had the similar sensations. As indicated in the “Investigation Report”
of the CCAC, from an empirical point of view, there are reasons to
believe that problems do exist. We however believe that they are simply
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14.

interpersonal issues and have something to do with interpersonal skills.
There is no direct relation with the internal management system of CB.
As a matter of fact, the interpersonal relationship is bilateral. We cannot
simply say the Commissioner of CB is the one to blame for the said
problem.

Even if the Commissioner of CB did not use words and expressions
carefully, which might have made the people feel stressed and unfair, we
do not believe that the initiating of disciplinary proceedings against the
irregular situations is justified.”

Subparagraph 6) of Article 4 of Law no. 10/2000 (Organic Law of the
Commission Against Corruption of the Macao Special Administrative
Region), as amended by Law no. 4/2012 of 26™ March, expressly states:

“Article 4
Powers

(...)

6) Upon completion of investigation, report any findings of illegal acts to
the authorities with disciplinary powers;

(...).7

The above article expressly states: the competent authorities shall be
notified of the findings (rather than substantial evidence) of illegal acts.
Whether or not the evidence is adequate and sufficient is decided by the
preliminary investigator in the course of disciplinary investigation. One

may not and should not jump to the conclusion that evidence is lacking
or insufficient in the absence of disciplinary proceedings.

In most cases, only after investigation can the authority conclude whether
there is sufficient evidence to establish the truth.

No disciplinary sanction may be imposed basing on only the signs of
illegal acts.
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Therefore, the CCAC concludes that some of the reasons stated in B2

of the Responses are lack of grounds.

¥ ok ok

Point I'V: Rebutting the charges without going through

necessary procedures

The response to the issue stated in B3 is as follows:

“B3—The Commissioner used his power to make the complainant not able

15.

16.

17.

to enjoy his planned annual leave in December 2010:

The holiday entitlement is subject to the consideration of public interest
and the enjoyment of holiday should not affect the normal operation of
the services. Usually, it is necessary for managerial staff to work out the
annual leave arrangements among themselves so that the operation will
not be affected. A balance must be achieved under the principle of good
faith to ensure the legitimate interests of staff.

In the Investigation Report, there are major differences with regard to
the statements made by various individuals, especially those provided
by the Deputy Chief Fire Officers D and J and the Commissioner of CB.
Given the lack of sufficient evidence, it is difficult to make an objective
and justifiable judgment even if the Commissioner did not go to Hong
Kong for medical treatments during his vacation in December 2010.

Despite that Deputy Chief Fire Officer D drafted a written record of his/
her conversation with the Commissioner of CB on 30™ July 2010, it is
merely a document made by him/herself. In addition, from an empirical
point of view, if the Commissioner of CB intended to harm the legitimate
interests of the complainant, why would he reveal it to his subordinate?
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18.  Anyhow, the holiday entitlements of the persons concerned were enjoyed
and treated according to the law. We therefore consider that it is not
necessary to initiate disciplinary proceedings merely because of the
vacation issue between the Commissioner and the complainant (i.e. the
Jormer Deputy Commissioner).”

Similarly, drawing a conclusion on the probative facts of any of the documents
without the initiating of disciplinary proceedings — this should be the judgement
of a preliminary investigator. A body with decision making power may not do
what is supposed to be done by a preliminary investigator.

Given the above, the reasons stated in the Reponses are considered insufficient.

L S

Point V: Leadership misapplying the law without bearing any
consequence

The response to the issue stated in B4 is as follows:

“B4 — In his order , the Commissioner of CB ordered that the complainant
carry out study of the work of CB and submit a report on it, requiring
that confidentiality be maintained and no assisstance be sought from
others:

19. Regarding the afore-said subject, the opinion expressed in the
Investigation Report is basically identical to that stated in our analysis.
We totally agree with the content of the Investigation Report. Obviously,
the Commissioner of CB failed to take appropriate measures to facilitate
the work of the complainant when appointing the latter to carry out
a mission requiring confidentiality. The Commissioner should have
handled the work distribution in a better way.

20. Regarding the order of the Commissioner of CB about the termination
of the powers delegated to the complainant (i.e. the former Deputy
Commissioner), doubtless the Commissioner misinterpreted the law.
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However, given that the issue falls within the professional legal area, the
neglect is excusable. Moreover, considering that the termination of the
fixed-term appointment of the complainant as the Deputy Commissioner
was based on the need of the service, and that any change of status of
the position holder can cause the extinction of the right of delegation or
the right of sub-delegation, we do not think it is necessary to spend any
more time discussing this matter.”

Again, how can the Responses be considered the carrying out of investigation,

or a judgment made in the disciplinary process? Obviously, this judgment is
lack of reasoning and made too soon. Such “prejudgement” is unfair to both

the complainant and the complained against, and it has also failed to comply
with the legal provisions.

B ok ok

Point VI: The Commissioner exercising powers even when
being substituted

The response to the issue stated in BS is as follows:

“B5 — When being substituted by the complainant, the Commissioner of CB
demanded all the department chiefs that they should not report on
their work to the complainant:

21. With our respect for the opinion stated in the Investigation Report,
we would like to point out that it is the duty of the Commissioner to
direct and oversee the work of CB and distribute work according to the
related needs. There was nothing inappropriate about him making work
arrangements before going on his annual leave, or following up and
directing the work of the bureau during his holiday. The arrangements in
question cannot be considered a violation of the provisions of Article 42
or 43 of the Code of Administrative Procedure. (Note: The Investigation
Report states that there was a violation of Article 42 (extinction of
the right of delegation or the right of sub-delegation) and Article 13
(relating to substitution))

©
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22.

Due to his greater seniority in the post of Deputy Commissioner, the
complainant was positioned as the Acting Commissioner according to
law and thus was vested with the powers of the one being substituted
(i.e. the Commissioner). The powers of the Commissioner, however,
were not removed or extinguished when he was on holiday. Nevertheless,
the Acting Commissioner still had the appropriate powers to deal with
matters that had not been planned or directed by the Commissioner.
Therefore, the work arrangements or supervision of the Commissioner
on the work of the bureau should not be considered a violation of Article
42 or 43 of the Code of Administrative Procedure.”

May the orders of the Commissioner of CB be executed when he is on holiday?

According to Article 43 of the Code of Administrative Procedure in force:

“Article 43
(Substitution)

Except as provided by special law, in cases of absence or impossibility
to exercise duties, the position holder shall be substituted by a legal
substitute. When there is no such legal substitute, the position holder
shall be substituted by an organ or a personnel designated by him/her.

The functions exercised by a substitute position holder shall cover the
delegated or sub-delegated functions of the substituted.”

Article 3 of EMFSM also states:

“Article 3
(Principle of command)

The militarised personnel of the Public Security Forces of Macao
shall be subject to the principle of command.

The principle of command, which entails a strict hierarchical
framework and a special duty of obedience, aims at achieving
maximum efficiency and technical-professional coordination in the
performance of missions.”
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In addition, Articles 45 and 46 of EMFSM state:

“Article 45
(Command function)

The command function is reflected in the exercise of authority
conferred upon a militarised staff to direct, coordinate and control
forces or subunits of an operational nature.

In the exercise of authority conferred by laws and regulations,
accompanied by the respective responsibility which may not be
delegated, the commander shall be, in all circumstances, solely
responsible for the execution of the tasks assigned to the forces or
subunits.” And

“Article 46
(Function of directorship or chief)

The function of directorship or chief is reflected in the exercise of
authority conferred upon a militarised staff to direct, coordinate and
control organs or subunits of an administrative, logistical, technical
nature or with training duties.

In the exercise of authority conferred by laws and regulations,
accompanied by the respective responsibility which may not be
delegated, the directorship or chief shall be, in all circumstances,
solely responsible for the execution of the tasks assigned to the
subordinate organs or subunits.”

Also, Article 7 of Administrative Regulation no. 24/2001 of 22" October
expressly states:

“Article 7
Competence of the Commissioner

The Commissioner of CB is responsible for the fulfilment of its
mission.

The Commissioner of CB is responsible for:
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1) Directing, coordinating and controlling all the activities of CB;

2) Complying with and ensuring the compliance with the laws,
regulations and directives of the superiors;

3) Reporting on and submitting the matters that require decisions
to be made by the superiors;

(..);

3. The Commissioner of CB may delegate his/her own powers as hel/she
deems appropriate to the command and leadership personnel.”

Obviously, all the powers are centralised in the hands of the Commissioner
of CB, who shall coordinate and direct all the related activities.

When the Commissioner is on holiday or not able to fulfil the duties, these
powers should be exercised by the Acting Commissioner rather than the
Commissioner himself. Otherwise, the substitution system just becomes
meaningless.

Therefore, the issues mentioned in B5 are also lack of reasoning.
# ok ok

Point VII: Rebutting, without going through necessary
procedures, the analysis of the CCAC on the ground that they
were merely personal acts

The response to the issue stated in B6 is as follows:

“B6— When being substituted by the complainant, the Commissioner of
CB demanded all the department chiefs that they should not report on
their work to the complainant:

23.  The Secretary for Security agrees with the opinion stated in the analysis
of the above subject matter in the “Investigation Report”.
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24.

25.

26.

The Chief of Resource Management Department was empowered to
assign research and planning work to the complainant and ask him
to produce the Administrative Guide of the Fire Services Bureau.
Nevertheless, the complainant was not provided with administrative
support (he was not even allowed to consult information from
colleagues). Therefore, we can conclude that the execution of the work
was not supported by appropriate means of implementation.

It is true that there was inappropriateness with respect to the work

arrangement made by the Chief. However. they were merely personal

acts of the Chief rather than internal management problems. There was

not a causal relationship between them.

Regarding whether or not the complainant should be accountable for
lodging a complaint against the Chief of the Department or there should
be any disciplinary action, it is noteworthy that, after investigation,
there was no evidence showing the violation of disciplinary rules by the
complainant. Therefore, the respective disciplinary proceedings were
already archived.”

We do not understand why the afore-said acts were considered as personal acts
that had nothing to do with internal management. We believe that the acts in
question were all work-related, taking account of the timing when these

acts were carried out and their content, motive and purpose.

It is totally incomprehensible why such acts could be considered by the

disciplinary forces as personal acts!

Despite that the respective complaint has already been archived, it should
be noted that, just because the legality and reasonableness of the decision
was dubious, the competent authority should remain a more cautious

attitude towards it.

Once again, the non-acceptance of the CCAC’s advice is lack of reasoning.

B ok ok
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Point VIII: Acknowledging the facts but not taking any follow-
up measures

The response to the issue stated in B7 is as follows:

“B7 —The Chief of the Resource Management Department failed to arrange
a proper workplace for the complaint but had him work in a place
unfit for working

27.  The Secretary for Security agrees with the opinion stated in the analysis
of the above subject matter in the “Investigation Report”.

28.  The Chief of the Resource Management Department arranged a proper
place for the complainant to work after the latter raised the issue to him.
While the Chief followed up the matter and also arranged other rooms
for the complainant, the room initially distributed to the complainant
should have maintained basic hygienic conditions, even if there was no
other room available as an alternative for the complainant.

29.  We should regard the Chief’s making the decisions on the distribution
of offices as a personal act. It had nothing to do with the management
system of the bureau. We understand that distributing resources can
indeed be a very complicated task, which may include the distribution
of computers, electronic goods, desks and chairs, office supplies and the
like. Nevertheless, we believe that the related problems can be solved so
long as the principle of good faith is followed.”

Like what is mentioned in Part I, the response here is lack of reasoning.

® ok ok

Ponit IX: Failure to carry out a comprehensive and in-depth
analysis on the complaint

The response to the issue stated in B8 is as follows:
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“B8 -The Secretary for Security’s rejection of the appeal of the complainant

30.

31.

32.

33.

34.

In response to the Orders no. 16/CB/2011 and 17/CB/2011 issued by
the Deputy Commissioner, the complainant lodged an appeal to the
Commissioner of CB. Afterwards, the Commissioner replied in Order
no. 04/CB/2012 that the alleged defects in the concerned orders that
should lead to the annulment of them cannot be seen. He therefore
concluded that the decisions stated in the orders in question should be
maintained, and there was no evidence or information showing that the
complained against had been hard on the complainant or had given
work orders that were detrimental to his rights.

In fact, Orders no. 16/CB/2011 and 17/CB/2011 do not involve the
carrying out of any administrative act. However, according to the
notification letter to the complainant, the appeal was inadmissible
and he may, within 5 days upon the receipt of this notification, lodge
administrative appeal to the Secretary for Security if necessary.
Therefore, it is necessary to ascertain whether the objective of the
appeal exists or not.

As a matter of fact, the object of the appeal does not exist.

In his appeal letter the complainant requested the Commissioner to
“look into his complaint and carry out investigation into the acts of
the relevant leaders and chief that were targeting him so that they can
be corrected, and to initiate proper investigation process in order to
ascertain the truth”. However, we do not think this claim should be
examined in such an appeal.

It is noteworthy that any of the personnel may present their suggestions,
requests or appeals in writing. Nevertheless, whether or not they are
accepted or investigated is not subject to their requests. As this case
involved only individual acts and relationships between colleagues, we
do not think it is necessary to handle it.
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35.  Webelieve that it is not appropriate for us to intervene into in the internal
operation of CB, except when the normal operation of the department
is affected or the public interest suffers due to unsatisfactory service
quality. In fact, there has been significant improvement in the overall
service quality of CB since the handover of Macao to China.”

The CCAC’s report targets the two following acts:
(1) The disciplinary proceedings against the complainant;

(2) The complaint against the Chief of the Resource Management Department
lodged by the complainant.

Regarding point (1), since the grounds presented by the complainant were not
sufficient, the CCAC did not make any recommendation on it.

Regarding point (2). it should be noted that the Chief of the Department rejected

the request of the complainant for several times and held that the claims were
lack of reasoning.

All these acts are indicated in points 23 to 28 of the Responses of the Secretary
for Security. Whether or not the reasons of the complaints were admissible and
whether or not disciplinary action should be taken can be only decided after the
carrying out of disciplinary investigation. Otherwise, it will be unfair to both

the complainant and the complained against.

Since no justification could be found in the Responses, we consider there
were no grounds for rejecting the recommendations of the CCAC. In fact, the
conclusion was drawn merely from some information obtained in the previous
intervention — no comprehensive and thorough investigation was carried out
according to legal procedures to substantiate the respective responses.

* ok ok
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Part III: Conclusion

For these reasons, the CCAC believes that the responses of the Secretary for
Security are lack of sufficient reasons. Furthermore, as the CCAC still received a few
complaints about the management and operation of CB over the last few months,
we believe the problems indicated in this report have not been fully resolved. This
may continue to impede the normal operation of CB and obstruct the bureau from
implementing its statutory duties (as such an important public department) lawfully
and in an orderly fashion. Therefore, the CCAC decides to publish the report in
hopes that the leadership of the Fire Services Bureau will take the existing problems
seriously and resolve them.

B ok ok

1. The Chief Executive shall be notified of the publication of this report.

2. The Secretary for Security shall be notified of the publication of this
report.

¥ ok ok

This report shall be archived after execution.

* ok ok

Commission Against Corruption, 19" December 2013.

The Commissioner Against Corruption
Fong Man Chong
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APPENDIX IT
The CCAC's Complaint Handling Procedure

Complaint/Report
received

Preliminary analysis

Unqualified for commencing
investigation

Case filed

Signs of administrative illegality

showed

Unqualified for follow-up

Preliminary investiga-
tion by Ombudsman

i Signs of corruption showed

Preliminary investiga-

tion by Anti-Corruption

Case filed

Bureau'

Bureau

Unqualified for
formal investigation

Formal investigation

commenced*

Administrative
illegality not found

v

Recommendati

rendered
Case filed

Notes:

M

Formal investigation
commenced

Case referral® Informal intervention?

Insufficient evidence
of corruption

\

on Case referred to Public

Follow-up

v v '
Case filed Case filed Case filed

Follow-up

-

Preliminary investigation
by Ombudsman Bureau

1

It is conducted under the stipulation of the Organic Law of the CCAC and the Code of Administrative Proce-\
dure. In particular, the Principle of Defense shall be observed. That is, both the complainant and the
complained side have the chance of pleading.

Informal intervention

If the procedure has not been completed or the relevant act has not yet entered into effect, the CCAC will
guide the relevant departments or entities in this way so that they will make prompt correction.

Case referral

In some cases, since the relevant administrative departments are the competent departments that possess
related information (the CCAC only has the information provided by the complainants, which may not be
sufficient or detailed), it is appropriate for the relevant departments to handle the cases according to
statutory procedures. With the complainant's consent, the CCAC will refer these cases to the competent
departments or entities and will follow up their progress.

Formal investigation

Due to the severity of the case and the scope involved, the CCAC will commence a formal investigation.
Under Paragraph 12 of Article 4 of the Organic Law of the CCAC, the CCAC directly renders recommenda-
tion to the competent administrative department for the purpose of rectifying illegal or unfair administrative
acts or procedures. Under Article 12 of the Organic Law of the CCAC, in case of non-acceptance of any
recommendation, the competent department or entity shall give its reasoned reply within 90 days. Mean-
while, the CCAC may report the case to the Chief Executive or reveal it to the public after reporting the case
to the hierarchical superior or supervisory entity of the competent department or entity.
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